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1) Heading ofthe Part: General Rules

2) Code Citation: 35 Ill. Adm. Code 101

3) Section Numbers: Proposed Actions:
1 01 .1 06 Amendment ,

1 01 . 1 08 Amendment i
1 01 . 1 10 Amendment cZ
101 . 1 12 Amendment
1 01 . 1 14 Amendment
101.202 Amendment
101.300 Amendment
101.302 Amendment
101.304 Amendment
101.306 Amendment
101.308 Amendment
101.400 Amendment
101.402 Amendment
101.404 Amendment
101.500 Amendment
101.502 Amendment
101.504 Amendment
101.510 Amendment
101.514 Amendment
101.516 Amendment
101.518 Amendment
101.520 Amendment
101.610 Amendment
101.612 Amendment
101.616 Amendment
101.618 Amendment
101.620 Amendment
101.622 Amendment
101.626 Amendment
101.628 Amendment
101.902 Amendment
101.904 Amendment
101 .906 Amendment
101.1000 Amendment
101.1010 Amendment
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101 .1020 Amendment
1 0 1 . 1 03 0 Amendment
1 0 1 . 1 040 Amendment
101.1050 Amendment
101 . 1060 Amendment
101.1070 Amendment
1OI.Appendix A

101 .Illustration L Amendment

4) Statutory Authority: Implementing and authorized by Sections 1 0 and 27 of the Illinois
Environmental Protection Act [41 5 ILCS 5/1 0 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
oftime, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauner’s Executive
Order 201 6-1 3 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation. The proposal also makes mandatory e-mail service for attorneys that file an
appearance before the Board.

6) Published studies or reports. and sources ofunderlying data, used to compose this
rulemaking: None

7) Will this proposed rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this proposed rulemaking contain incorporations by reference? No

1 0) Are there any other rulemakings pending on this Part? No

I 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act. [30 ILCS
805/3(b)].

12) Time, Place and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of at least 45 days afier the date of publication in the Illinois Register. Public comments
must be filed with the Clerk ofthe Board. Public comments should reference Docket
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R17-18 and be addressed to:

Clerks Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 11-500
Chicago IL 60601

Public comments may also be filed electronically through the Clerk’s Office On-Line
(COOL) on the Board’s website at www.ipcb.state.ll.us.

Interested persons may request copies of the Board’s opinion and order in Ri 7-1 8 by
calling the Clerk’s office at 312/814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses, small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board

B) Reporting, bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January2017

The full text ofthe Proposed Amendments begins on the next page:
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SUBTITLE A: GENERAL PROVISIONS
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101.504 Contents of Motions and Responses
101.506 Motions Attacking the Sufficiency of the Petition, Complaint,
or Other Pleading
101.508 Motions to Board Preliminary to Hearing
101.510 Motions to Cancel Hearing
101.512 Motions for Expedited Review
101.514 Motions to Stay Proceedings
101.516 Motions for Summary Judgment
101.518 Motions for Interlocutory Appeal from Hearing Officer Orders
101.520 Motions for Reconsideration
101.522 Motions for Extension of Time

SUBPART F: HEARINGS, EVIDENCE, AND DISCOVERY

Section
101.600 Hearings
101.602 Notice of Board Hearings
101.604 Formal Board Transcript
101.606 Informal Recordings of the Proceedings
101.608 Default
101.610 Duties and Authority of the Hearing Officer
101.612 Schedule to Complete the Record
101.614 Production of Information
101.616 Discovery
101.618 Admissions
101 . 620 Interrogatories
101.622 Subpoenas and Depositions
101.624 Examination of Adverse, Hostile or Unwilling Witnesses
101.626 Information Produced at Hearing
101.628 Statements from Participants
101.630 Official Notice
101.632 Viewing of Premises

SUBPART G: ORAL ARGUMENT

Section
101.700 Oral Argument

SUBPART H: SANCTIONS

Section
101.800 Sanctions for Failure to Comply with Procedural Rules, Board
Orders, or Hearing Officer Orders
101.802 Abuse of Discovery Procedures

SUBPART I : REVIEW OF FINAL BOARD OPINIONS AND ORDERS

Section
101.902 Motions for Reconsideration
101.904 Relief from Final Opinions and Orders
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SUBPART J: ELECTRONIC FILING AND E-MAIL SERVICE

Section

Electronic Filing and E-Mail Service
Electronic Filing Authorization and Signatures
Filing Electronic Documents
Form of Electronic Documents for Filing
Filing Fees
Documents Required in Paper or Excluded from Electronic

101.1060 E-Mail Service
101.1070 Consenting to Receipt of E-Mail Service
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lOl.ILLUSTPATION A E-Mail Service by Non-Attorney
l01.ILLUSTRATION B E-Mail Service by Attorney

101.APPENDIX I Consent to Receipt of E-Mail Service

AUTHORITY: Implementing Sections 5, 7.1, 7.2, 26, 27, 28, 29, 31, 32,
33, 35, 36, 37, 38, 40, 40.1, 40.2, 41, and 58.7 of the Environmental
Protection Act (Act) [415 ILCS 5/5, 7.1, 7.2, 26, 27, 28, 29, 31, 32,
33, 35, 36, 37, 38, 40, 40.1, 40.2, 41, and 58.7] and authorized by
Sections 26 and 27 of the Act [415 ILCS 5/26 and 27] and Section 25-101
of the Electronic Commerce Security Act [5 ILCS 175/25-1011

SOURCE: Filed with Secretary of State January 1, 1978; codified 6 Ill.
Reg. 8357; Part repealed, new Part adopted in R88-5A at 13 Ill. Reg.
12055, effective July 10, 1989; amended in R90-24 at 15 Ill. Reg. 18677,
effective December 12, 1991; amended in R92-7 at 16 Ill. Reg. 18078,
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effective November 17, 1992; old Part repealed, new Part adopted in
ROO-20 at 25 Iii. Reg. 446, effective January 1, 2001; amended in R04-24
at 29 Iii. Req. 8743, effective June 8, 2005; amended in R06-9 at 29
Ill. Reg. 19666, effective November 21, 2005; amended in R07-17 at 31
Ill. Reg. 16110, effective November 21, 2007; amended in P10-22 at 34
Ill. Reg. 19566, effective December 3, 2010; amended in R12-22 at 36
Ill. Reg. 9211, effective June 7, 2012; amended in R13-9 at 37 Iii. Reg.
1655, effective January 28, 2013; amended in R14-21 at 39 Iii. Reg.
2276, effective January 27, 2015; amended in R15-20 at 39 111. Reg.
12848, effective September 8, 2015,2015; amended in R16-17 at 40 Iii.
Reg. 7912, effective May 20, 2016; amended in R17-18 at 41 111. Reg.—

I effective

SUBPART A: GENERAL PROVISIONS

Section 101.106 Board Authority

a) The Board has the authority to determine, define and implement the
environmental control standards applicable in the State of Illinois and
may adopt rules and regulations in accordance with Title VII of the Act
[415 ILCS 5/5 (ID) I

b) The Board has the authority to conduct proceedings upon complaints
charging violations of the Act, any rule or regulation adopted under the
Act, any permit or term or condition of a permit, or any Board order;
upon administrative citations; upon petitions for variances or adjusted
standards; upon petitions for review of the Agency’s final
determinations on permit applications in accordance with Title X of the
Act; upon petitions to remove seals under Section 34 of the Act; upon
other petitions for review of final determination which are made
pursuant to the Act or Board rules and which involve a subject which the
Board is authorized to regulate. The Board may also conduct other
proceedings as may be provided by the Act or any other statute or rule.
[415 ILCS 5/5(d)]

c) In addition to subsections (a) and (b) of this Section, the Board
has the authority to act as otherwise provided by law.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 101.108 Board Proceedings

a) Board proceedings can generally be divided into two categories:
rulemaking proceedings and adjudicatory proceedings.

b) The following are examples of Board rulemaking proceedings:
Identical-in-Substance, Clean Air Act/Fast Track, Federally Required
Rulemaking, General Rulemaking, and Site-Specific Rulemaking.
Procedural rules for these types of proceedings can be found at 35 Ill.
Adm. Code 102.
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c) The following are examples of Board adjudicatory proceedings:
Enforcement Proceedings (35 Iii. Adm. Code 103) , Variance Petitions (35
Ill. Adm. Code 104) , Adjusted Standard Petitions (35 Iii. Adm. Code
104) , Permit Appeals (35 Iii. Adm. Code 105) , Leaking Underground
Storage Tank Appeals (35 Iii. Adm. Code 105) , Pollution Control Facility
Siting Appeals (35 Ill. Adm. Code 107) , and Administrative Citations (35
Ill. Adm. Code 108)

d) Board decisions will be made at meetings open to the public.

Except as provided in subsection (e) of thi3 Scction, 3—4- members of the
Board constitute a quorum, and 3 affirmative votes are required to adopt
a Board decision.

e) At a hearing under pursuant to Section 34(d) of the Act to
determine whether a seal should be removed, at least one Board Member
shall be present, and those Board Members present may render a final
decision without regard to the requirements of Section 5(a) of the Act
[415 ILCS 5/34 (d) I

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 101.110 Public Participation

a) General. The Board encourages public participation in all of its
proceedings. The extent to which the law allows for the participation
varies, depending on the type of Board proceeding involved, the party
status of the person or persons seeking to participate, and the rules
governing that type of proceeding. Public participation in particular
proceedings may be more specifically delineated by Board or hearing
officer order consistent with the provisions of applicable law and the

Board’s procedural rules. (See Sections 101.114 and 101.62$ of this

Part.) 101.628.)

b) Party/NonParty Status. The issue of who constitutes a proper
party in each type of adjudicatory proceeding before the Board is
addressed in the rules. A person who wishes to participate in a Board
adjudicatory proceeding and is not a party will be deemed a participant
and will have only those rights specifically provided in these rules. A
person who wishes to participate in a Board regulatory proceeding will
be deemed a participant and will have only those rights specifically
provided in these rules.

c) Amicus Curiae Briefs. Amicus curiae briefs may be filed in any
adjudicatory proceeding by any interested person, provided permission is
granted by the Board. Response briefs may be allowed by permission of
the Board, but not as of right. The briefs must consist of argument
only and may not raise facts that are not in evidence in the relevant
proceeding. Amicus curiae briefs, and any responses, will be considered
by the Board only as time allows. The briefs will not delay
decision-making of the Board. (See also Section 101.302(k) of this
Part )



d) Public Remarks at a Board Meeting. During the time period
designated for public remarks at a Board mccting, any person physically
present at thc mocting, once recognized by the Chairman, may make public
remarks to the Board concerning a proceeding listed on that meetings
agenda.

1) Sign-In Sheet. Beginning at least 15 minutes before the scheduled
start of each Board meeting, a public remarks sign-in sheet will be
available to the public at the meeting. Anyone who wishes to make
public remarks at the meeting must provide the following information on
the sign-in sheet:

A) Full name;

B) Any person he or she is representing; and

C) The docket number of the proceeding on which he or she would like
to make public remarks.

2) Time Limits. A time period of up to 30 minutes at the beginning
of each Board meeting, as designated on the meeting agenda, is reserved
for public remarks. The Chairman may extend the duration of the public
remarks portion of the meeting as necessary to accommodate persons who

signed in under pursuant to subsection (d) (1) of this Scction. A
person’s public remarks on a given proceeding must not exceed five
minutes in length, but this time period may be extended with the
Chairman’ s permission.

3) Nature of Public Remarks. Public remarks are not made under oath
or affirmation and are not subject to cross-examination. Public remarks
that are relevant to the proceeding for which they are made may be
considered by the Board, but factual statements made during public
remarks do not constitute evidence in the proceeding. The public
remarks portion of a Board meeting is not a hearing and cannot be used
to offer documentary or other physical evidence to the Board. The
Chairman may direct persons to cease public remarks that are irrelevant,
repetitious, or disruptive. Persons engaging in disorderly conduct may
be asked by the Chairman to leave the meeting.

4) Transcription. The Board will arrange for public remarks to be
transcribed. Transcripts of public remarks will be made a part of the
record of the proceeding to which the remarks correspond. (See 5 ILCS
120/2.06(g).)

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 101.112 Bias and Conflict of Interest

a) No Board Member or Board employee may represent any other person
in any Board proceeding.



lD) No former Board Member or Board employee may represent any other
person in any Board proceeding in which he or she participated
personally and substantially as a Board Member or Board employee, unless
the Board and, as applicable, all parties or proponents in the

proceeding consent in writing after disclosure of the participation.

For purposes of subsections (a) and (b) of this Scction, representation
includes consulting on legal or technical matters, and Board employee
means a person the Board employs on a full-time, part-time, contract, or
intern basis.

c) The Board, on its own motion or the motion of any party, may
disqualify a hearing officer for bias or conflict of interest as
provided by Section 10-30(b) of the IAPA [5 ILCS 100/10-30(b)].

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 101.114 Ex Parte Communications

a) For the purposes of this Section, interested person or party”
means a person or entity whose rights, privileges, or interests are the
subject of or are directly affected by a regulatory, quasi-adjudicatory,
investment, or licensing matter [ 5 ILCS 430/5-50(d)]

h) For the purposes of this Section, “Executive Ethics Commission”
means the commission created by the State Officials and Employees Ethics
Act [5 ILCS 430]

c) Adjudicatory and Regulatory Proceedings. Board Members and Board

employees must should not engage in an ex parte communication designed
to influence their action with respect to an adjudicatory or regulatory
proceeding pending before or under consideration by the Board. (See
definition of “ex parte communication” in Section 101.202 of thi3 Part.)
101.202.) Whenever practicable, an interested person or party or his or
her official representative or attorney should make all communications
with respect to an adjudicatory or regulatory proceeding pending before
or under consideration by the Board in writing and address them to the
Clerk rather than to individual Board Members or Board employees. (See

Sections 101.110 and 101.628 of this Part.101.628.)

d) Nothing in this Section precludes Board Members or Board employees
from receiving informal complaints about individual pollution sources,
or forbids the administrative contacts as would be appropriate for
judges and other judicial officers. Information about a pollution
source included in the record of a regulatory proceeding is not an ex
parte communication with respect to any adjudicatory proceeding
concerning the pollution source.



e) When the Clerk on behalf of the Board, a Board member, or a Board
employee receives an ex parte communication from an interested person or
party or his or her official representative or attorney, the recipient,
in consultation with the Board’s ethics officer or his or her designee,
must promptly memorialize the communication and make it part of the
record of the proceeding. To make an oral ex parte communication part
of the record, the substance of the oral communication, along with the
identity of each person involved in the communication, will be either
set forth in a memorandum and placed in the record or announced on the
record at a public hearing.

f) When the Clerk on behalf of the Board, a Board member, or a Board
employee receives an ex parte communication, other than an ex parte
communication received from an interested person or party or his or her
official representative or attorney, that communication must be promptly
reported to the Boards ethics officer or his or her designee by the
recipient of the communication and by any other employee of the Board
who responds to the communication [5 ILCS 430/5-50(c)]

1) The ethics officer or his or her designee, in consultation with
the recipient of the ex parte communication, must ensure that the ex
parte communication is promptly made part of the record of the
proceeding [5 ILCS 430/5-50(c)].

2) The ethics officer or his or her designee, in consultation with
the recipient of the ex parte communication, must promptly file the ex
parte communication with the Executive Ethics Commission, including:

A) All written communications;

B) All written responses to the communications;

C) A memorandum prepared by the ethics officer stating the nature and
substance of all oral communications;

C) The identity and job title of the person to whom each
communication was made;

E) All responses made;

F) The identity and job title of the person making
each response;

G) The identity of each person from whom the written or oral ex parte
communication was received;

H) The individual or entity represented by that
person;

I) Any action the person requested or recommended;
and



J) Any other pertinent information.

3) The disclosure shall also contain the date of any ex parte
communication. [5 ILCS 430/5-50(c)]

(Source: Amended at 41 Ill. Reg. —, effective

____________

SUBPART 3: DEFINITIONS

Section 101.202 Definitions for Board’s Procedural Rules

Unless otherwise provided in 35 Ill. Adm. Code 101-130, or unless a
diEferent meaning of a word or term is clear from the context, the
following definitions also apply to the Board’s procedural rules, found
in 35 Ill. Adm. Code 101 through 130:

“Act” means the Environmental Protection Act [415 ILCS 5]

‘Adjudicatory proceeding” means an action of a quasi-judicial nature

brought before the Board under pursuant to authority granted to the
Board under Section 5(d) of the Act or as otherwise provided by law.
Adjudicatory proceedings include enforcement, variance, permit appeal,
pollution control facility siting appeal, Underground Storage Tank (UST)
Fund determination, water well set back exception, adjusted standard,
and administrative citation proceedings. Adjudicatory proceedings do
not include regulatory, quasi-legislative, or informational proceedings.

“Adjusted standard” or “AS” means an alternative standard granted by the

Board in an adjudicatory proceeding under pursuant to Section 28.1 of
the Act and 35 Ill. Adm. Code l04.Subpart U. The adjusted standard
applies instead of the rule or regulation of general applicability.

“Administrative citation” or “AC” means a citation issued by the Agency
or by a unit of local government acting as the Agency’s delegate. (See
35 Ill. Adm. Code 108.)

“Administrative citation review” or “administrative citation appeal”
means a petition for review of an administrative citation. (See 35 Ill.
Adm. Code 108.)

“Affidavit” means a sworn, signed statement witnessed by a notary
public.

“Agency” means the Illinois Environmental Protection Agency as
established by Section 4 of the Act.

“Agency recommendation” means the document filed by the Agency under—
pursuant to Sections 37(a) and 28.1(d) (3) of the Act in which the Agency
provides its recommended disposition of a petition for variance or an
adjusted standard. This includes a recommendation to deny, or a
recommendation to grant with or without conditions. (See 35 Iii. Adm.
Code 104.218 and 104.416.)



‘AmiCUS curiae brief means a briet filed in a proceeding by any
interested person who is not a party. (See Sections 101.110 and 101.62$

of this Part.101.628.)

‘Applicant’ means any person who submits, or has submitted, an

application for a permit or for local siting approval under pursuant to
any of the authorities to issue permits or granting of siting approval
identified in Sections 39, 39.1, and 39.5 of the Act.

‘Article’ means any object, material, device or substance, or whole or
partial copy thereof, including any writing, record, document,
recording, drawing, sample, specimen, prototype, model, photograph,
culture, microorganism, blueprint or map [415 ILC$ 5/7.1]

“Attorney General” means the Attorney General of the State of Illinois
or representatives thereof.

Authorized representative” means any person who is authorized to act on
behalf of another person.

“Board” means the Illinois Pollution Control Board as created in Section
5 of the Act or, if applicable, its designee.

“Board decision” means an opinion or an order voted in favor of by at
least three members of the Board at an open Board meeting except in a
proceeding to remove a seal under Section 34(d) of the Act.

“Board designee” means an employee of the Board who has been given
authority by the Board to carry out a function for the Board (e.g., the
Clerk, Assistant Clerk of the Board, or hearing officer).

“Board meeting” means an open meeting held by the Board under pursuant
o Section 5(a) of the Act in which the Board makes its decisions and
determinations.

“Board’s procedural rules” means the Board’s regulations set forth at 35
Ill. Adm. Code 101 through 130.

“Brief” means a written statement that contains a summary of the facts
of a proceeding, the pertinent laws, and an argument of how the law
applies to the facts supporting a position.

“CAAPP” means the Clean Air Act Permit Program, as adopted in Section
39.5 of the Act.

“Certificate of acceptance” means a certification, executed by a
successful petitioner in a variance proceeding, in which the petitioner
agrees to be bound by all terms and conditions that the Board has
affixed to the grant of variance.



Chairman means the Chairman of the Board designated by the Governor

under -pursuant to Section 5 (a) of the Act.

“Citizen’s enforcement proceeding means an enforcement action brought
before the Board under pursuant to Section 31(d) of the Act by any
person who is not authorized to bring the action on behalf of the People
of the State of Illinois.

‘Clean Air Act or “CAA’ means the federal Clean Air Act, as now and
hereafter amended, 42 USC 7401 et seq. [415 ILCS 5/39.5]

Clean Water Act” means the federal Clean Water Act, 33 USC 1251 et seq.

“Clerk” means the Clerk of the Board.

“Clerk’s Office On-Line” or “COOL” means the Board’s web-based file
management system that allows electronic filing of and access to
electronic documents in the records of the Board’s adjudicatory and
regulatory proceedings. COOL is located on the Board’s website at
http: //www.ipcb. state. il.us/COOL/ external/.

“Complaint” means the initial filing that begins an enforcement

proceeding under pur3uant to Section 31 of the Act and 35 Ill. Adm. Code
103.

“Compliance plan” means a detailed description of a program designed to
achieve compliance with the Act and Board regulations.

“Copy” means any facsimile, replica, photograph or other reproduction of
an article, and any note, drawing or sketch made of or from an article
[415 ILCS 5/7.1]

“Counter-complaint” means a pleading that a respondent files setting
forth a claim against a complainant. (See 35 Ill. Adm. Code 103.206.)

“Cross-complaint” means a pleading that a party files setting forth a
claim against a co-party. (See 35 Ill. Adm. Code 103.206.)

“Cross-media impacts” means impacts that concern multiple environmental
areas, such as air, land and/or water.

“Decision date” means the date of the Board meeting immediately
preceding the decision deadline.

“Decision deadline” means the last day of any decision period, as

established by law, within which the Board is required to render a

decision in an adjudicatory proceeding. (See Subpart C of thiz Part.)
(See also Sections 38(a), 40, and 40.1 of the Act that establish 120-day
decision deadlines for variances, permit appeals, and review of
pollution control facility siting decisions respectively.)



Decision period means the period of time established by the Act within
which the Board is required to make a Board decision in certain

adjudicatory proceedings. (See Subpart C of this Part.) (See also
Sections 38(a), 40, and 40.1 of the Act that establish 120-day decision
deadlines for variances, permit appeals, and review of pollution control
facility siting decisions, respectively.)

Deinked stock means paper that has been processed to remove inks,
clays, coatings, binders and other contaminants [415 ILCS 20/2.1]

Delegated unit means the unit of local government to which the Agency
has delegated its administrative citation or other function under—
pursuant to Section 4(r) of the Act.

“Digital signature” means a type of electronic signature created by
transforming an electronic document using a message digest function and
encrypting the resulting transformation with an asymmetric cryptosystem
using the signer’s private key such that any person having the initial
untransformed electronic document, the encrypted transformation, and the
signer’s corresponding public key can accurately determine whether the
transformation was created using the private key that corresponds to the
signer’s public key and whether the initial electronic document has been
altered since the transformation was made. A digital signature is a
;ecur±ty device. [5 ILCS 175/5-105]

“Discovery” means a pre-hearing process that can be used to obtain facts
and information about the adjudicatory proceeding in order to prepare
for hearing. The discovery tools include depositions upon oral and
written questions, written interrogatories, production of documents or
things, and requests for admission.

“DNR” means the Illinois Department of Natural Resources.

“DOA” means the Illinois Department of Agriculture.

‘Duplicative” means the matter is identical or substantially similar to
one brought before the Board or another forum.

“Electronic” includes electrical, digital, magnetic, optical,
electromagnetic, or any other form of technology that entails
capabilities similar to these technologies [5 ILCS 175/5-105]

“Electronic document” means any notice, information, or filing
generated, communicated, received or stored by electronic means to use
in an information system or to transmit from one information system to
another. (See 5 ILCS 175/5-105.)

“Electronic signature” means a signature in electronic form attached to
or logically associated with an electronic document [5 ILCS 175/5-105]

“Environmental Management System Agreement” or “EMSA” means the
agreement between the Agency and a sponsor, entered into under Section



52.3 of the Act and 35 Iii. Adm. Code 187, that describes the innovative
environmental measures to be implemented, schedules to attain goals, and
mechanisms for accountability.

lEnforcement proceeding means an adjudicatory proceeding brought upon a

complaint filed under pursuant to Section 31 of the Act by the Attorney
General, State’s Attorney, or other persons, in which the complaint
alleges violation of the Act, any rule or regulation adopted under the
Act, any permit or term or condition of a permit, or any Board order.

‘EPRR Act” means the Electronic Products Recycling and Reuse Act [415
ILOS 150]

“Ex parte communication” means any written or oral communication by any
person that imparts or requests material information or makes a material
argument regarding potential action concerning regulatory,
quasi-adjudicatory, investment, or licensing matters pending before or
under consideration by the Board. “Ex parte communication” does not
include the following:

statements by a person publicly made in a public forum, including
pleadings, transcripts, public comments, and public remarks made part of
the proceeding’s record [5 ILC$ 430/5-50(b) (i)]

statements regarding matters of procedure and practice, such as format,
the number of copies required, the manner of filing, and the status of a
matter [5 ILC$ 430/5-50 (b) (ii) I ; and

statements made by a State employee of the Board to Board members or
other employees of the Board [5 ILCS 430/5-50(b) (iii)] . For purposes of
this definition, “Board employee” means a person the Board employs on a
full-time, part-time, contract or intern basis. (See Section 101.114 of

this Part . 101 . 114.)

“Fast Track rulemaking” means a Clean Air Act rulemaking conducted under—
purouant to Section 28.5 of the Act.

“Federally required rule” means a rule that is needed to meet the
requirements of the federal Clean Water Act, Safe Drinking Water Act,
Clean Air Act (including required submission of a State Implementation
Plan) , or Resource Conservation and Recovery Act, other than a rule
required to be adopted under subsection (c) of Section 13, Section 13.3,
Section 17.5, subsection (a) or (d) of Section 22.4, or subsection (a)
of Section 22.40 [415 ILCS 5/28.2]

“Filing” means the act of delivering a document or article into the
custody of the Clerk with the intention of incorporating that document
or article into the record of a proceeding before the Board. The
Clerk’s Office is located at 100 West Randolph Street, Suite 11-500,
Chicago IL 60601. Electronic filing is done through COOL on the Board’s
webs ite.



“Final order means an order of the Board that terminates the proceeding
leaving nothing further to litigate or decide and that is subject to

judicial review. (See Subpart I of this Part.)

lTFrivolousTT means a request for relief that the Board does not have the
authority to grant, or a complaint that fails to state a cause of action
upon which the Board can grant relief.

Hearing’ means a public proceeding conducted by a hearing officer where
the parties and other interested persons, as provided for by law and the
Boards procedural rules, present evidence and argument regarding their
positions.

Hearing officer’ means a person licensed to practice law in the State
of Illinois who presides over hearings and otherwise carries out record
development responsibilities as directed by the Board.

IAPA’ means the Illinois Administrative Procedure Act [5 ILCS 100]

‘Identical-in-substance rules or “identical-in-substance regulations”
means State regulations which require the same actions with respect to
protection of the environment, by the same group of affected persons, as
would federal regulations if USEPA administered the subject program in
Illinois [415 ILCS 5/7.2]

“Initial filing” means the filing that initiates a Board proceeding and
opens a docket. For instance, the initial filing in an enforcement
proceeding is the complaint; in a permit appeal it is a petition for
review; and in a regulatory proceeding it is the proposal.

“Innovative environmental measures” means any procedures, practices,

technologies or systems that pertain to environmental management and are
expected to improve environmental performance when applied. (See 35
Ill. Adm. Code 106.Subpart C.)

“Inquiry hearing” means a hearing conducted by the Board for the purpose
of seeking input and comment from the public regarding the need for a
rulemaking proceeding in a specific area.

“Interlocutory appeal” means an appeal of a Board decision to the
appellate court that is not dispositive of all the contested issues in

the proceeding. (See Section 101.908 of this Part.1O1.908.) An
interlocutory appeal may also be the appeal of a hearing officer ruling

to the Board. (See Section 101.518 of this Part.1O1.518.)

“Intervenor” means a person, not originally a party to an adjudicatory
proceeding, who voluntarily participates as a party in the proceeding
with the permission lcavc of the Board. (See Section 101.402 of this

Part.1O1.402.)

“Intervention” means the procedure by which a person, not originally a
party to an adjudicatory proceeding, voluntarily comes into the



proceeding as a party with the permission lcavc of the Board. (See
Section 101.402 of this Part.1O1.402.)

!JCARI means the Illinois General Assembly’s Joint Committee on
Administrative Rules established by the IAPA (see 5 ILCS 100/5-90)

lTJojnderlr means the procedure by which the Board adds a person, not
originally a party to an adjudicatory proceeding, as a party to the

f proceeding. (See Section 101.403 of this Part and 35 Iii. Adm. Code
103 . 206.)

Misnomer means a mistake in name, giving an incorrect name in a
complaint or other document with respect to any properly included party.

“Motion” means a request made to the Board or the hearing officer for
the purposes of obtaining a ruling or order directing or allowing some
act to be done in favor of the movant. (See definition of ‘movant’ in

this Section.)

“Movant’ means the person who files a motion.

‘New pollution control facility’ means a pollution control facility
initially permitted for development or construction after July 1, 1981;
or the area of expansion beyond the boundary of a currently permitted
pollution control facility; or a permitted pollution control facility
requesting approval to store, dispose of, transfer or incinerate, for
the first time, any special or hazardous waste [415 ILCS 5/3.330(b)].

Non-disciosable information” means information which constitutes a
trade secret; information privileged against introduction in judicial
proceedings; internal communications of the several agencies;
information concerning secret manufacturing processes or confidential
data submitted by any person under the Act [415 ILCS 5/7 (a) I

‘Notice list” means the list of persons in a regulatory proceeding who
will receive all Board opinions and orders and all hearing officer
orders. Persons on a notice list generally do not receive copies of
motions, public comments, or testimony. (See definition of ‘service
list in this Section.) (See also 35 Ill. Adm. Code 102.422.)

“Notice to reinstate” means a document filed that recommences the
decision period after a decision deadline waiver has been filed. The
notice will give the Board a full decision period in which to make a

decision. (See Section 101.308 of this Part.1O1.308.)

“Oral argument” means a formal verbal statement of advocacy on a
proceeding’s legal questions made at a Board meeting with the Board’s

permission. (See Section 101.700 of this Part.1O1.700.)

“OSFM” means Office of the State Fire Marshal.



“OSFM appeal” means an appeal of an OSFM final decision concerning

eligibility and deductibility made under pursuant to Title XVI of the
Act

!Tparticipantl means any person, not including the Board or its staff,
who takes part in an adjudicatory proceeding who is not a party, or a
person who takes part in a regulatory or other quasi-legislative
proceeding before the Board. A person becomes a participant in any of
several ways, including filing a comment, being added to the notice list
of a particular proceeding, testifying at hearing, or making public
remarks at a Board meeting.

Participant in a CAAPP Comment Process” means a person who takes part
in a Clean Air Act Permit Program (CAAPP) permit hearing before the
Agency or comments on a draft CAAPP permit.

“Party’ means the person by or against whom an adjudicatory proceeding
is brought or who is granted party status by the Board through
intervention or joinder.

“Party in interest” means the Agency when asked to conduct an
investigation under pursuant to Section 30 of the Act during an ongoing
proceeding. (See Section 101.404 of this Part.1O1.404.)

“Peremptory rulemaking” means any rulemaking that is required as a
result of federal law, federal rules and regulations, or an order of a
court, under conditions that preclude compliance with the general
rulemaking requirements of Section 5-40 of the IAPA and that preclude
the exercise by the Board as to the content of the rule it is required
to adopt. [5 ILCS 100/5-50]

“Permit appeal” means an adjudicatory proceeding brought before the

Board under pursuant to Title X of the Act.

“Person” means any individual, partnership, co-partnership, firm,
company, limited liability company, corporation, association, joint
stock company, trust, estate, political subdivision, state agency, or
any other legal entity, or their legal representative, agent or assigns.
[415 ILCS 5/3.315]

“Petition” means the initial filing in an adjudicatory proceeding other
than an enforcement proceeding, including permit appeals, OSFM appeals,
UST appeals, appeals of pollution control facility siting decisions,
variances and adjusted standards.

“Pilot project” means an innovative environmental project that covers
one or more designated facilities, designed and implemented in the form
of an EMSA. (See Section 52.3 of the Act.)

“Pollution control facility” is defined at Section 3.330(a) of the Act
for purposes of this Part and 35 Ill. Adm. Code 107.



“Pollution control facility siting appeal’ means an appeal of a decision

made by a unit of local government filed with the Board under pur3uant

e Section 40.1 of the Act.

Postconsumer material means paper, paperboard, and fibrous wastes from
retail stores, office buildings, homes, and so forth, after the waste
has been passed through its end usage as a consumer item, including used
corrugated boxes, old newspapers, mixed waste paper, tabulating cards,
and used cordage. Additionally, it includes all paper, paperboard, and
other fibrous wastes that are diverted or separated from the municipal
solid waste stream [415 ILCS 20/3 (f) (2) (i) and (ii) I . (See also
definition of “recycled paper” in this Section.)

“Prehearing conference” means a meeting held in an adjudicatory case to
determine the status of the proceedings. A prehearing conference may
also be a meeting held in a regulatory proceeding prior to the hearing,
the purposes of which shall be to maximize understanding of the intent
and application of the proposal, if possible, and to attempt to identify
and limit the issues of disagreement among participants to promote
efficient use of time at hearing [415 ILCS 5/27(d)] . (See 35 Ill. Adm.
Code 102.404 and 102.406.)

“Proceeding” means an action conducted before the Board under pursuant

e authority granted under Section 5 of the Act or as otherwise provided
by law. Board proceedings are of two types: quasi-legislative
(rulemaking and inquiry proceedings) and quasi-judicial (adjudicatory
proceed±ngs)

“Proponent” means any person, not including the Board or its staff, who
3ubIrli.ts a regulatory proposal to the Board for the adoption, amendment,
or... repeal of a regulation.

“Provisional variance” means a short term variance sought by an

applicant and issued by the Agency under pursuant to Section 35(b) of
the Act. (See 35 Ill. Adm. Code 104.Subpart C.)

“Public comment” means information submitted to the Board during a
pending proceeding either by oral statement made at hearing or written
statement filed with the Board.

“Public remarks” mean an oral statement that is publicly made at a Board
meeting and directed to the Board concerning a proceeding listed on that

meetings agenda. (See Section 101.110(d) of this Subpart.)

‘,PwSQ Act” means the Public Water Supply Operations Act [415 ILCS 45]

“Qualitative description” means a narrative description pertaining to
attributes and characteristics.

“Quantitative description” means a numerically based description
pertaining to attributes and characteristics.



“RCRA variance” means a variance from a RCRA rule or a RCRA permit
required under pursuant to Section 21(f) of the Act.

Record’ means the official collection, as kept by the Clerk, of all
documents and exhibits including pleadings, transcripts, and orders
filed during the course of a proceeding.

‘Recycled paper’ means paper which contains at least 50% recovered paper
material. The recovered paper material must contain at least 45%
deinked stock or postconsumer material. (See also ‘postconsumer
material in this Section.)

Regulatory hearing” or ‘proceeding means a hearing or proceeding held

under pursuant to Title VII of the Act or other applicable law with
respeoL to regulations.

Regulatory relief mechanisms” means variances, provisional variances,
and adjusted standards. (See 35 Ill. Adm. Code 104.)

‘Representing” means, for purposes of Part 130, describing, depicting,
containing, constituting, reflecting or recording [415 ILCS 5/7.1]

‘Requester means, for purposes of Part 130, the person seeking from the
agency the material claimed or determined to be a trade secret (see 415
ILCS 5/7.1)

‘Resource Conservation and Recovery Act” or “RCRA’ means the Solid Waste
Disposal Act, as amended by the Resource Conservation and Recovery Act
of 1976 (42 USC 6901 et seq.).

Re3ponsibie Operator in Charge’ means an individual who is designated
as a Respc)nslble Operator in Charge of a community water supply under
Section 1 of the PWSO Act.

Rulemaking or “rulemaking proceeding means a proceeding brought under
Title VII of the Act or other applicable law for the purpose of
adoption, amendment, or repeal of a regulation.

Sanction means a penalty or other mechanism used by the Board to
provide incentives for compliance with the Board’s procedural rules,

Board orders or hearing officer orders. (See also Subpart H of this

Part.)

SDWA” means the federal Safe Drinking Water Act (42 USC 300f et seq.)

‘Service” means delivery of a document upon a person. (See Sections
101.300(c) and 101.304 of this Part.1O1.304.)

‘Service list” means the list of persons designated by the hearing
officer or Clerk in a regulatory or adjudicatory proceeding upon whom
parties or participants must serve motions, prefiled questions and
profiled testimony and any other documents that the parties or



participants file with the Clerk unless the hearing officer otherwise
directs. (See definition of ‘notice list” in this Section.) (See also
35 Ill. Adm. Code 102.422.)

“Severance” means the separation of a proceeding into two or more
independent proceedings, each of which terminates in a separate, final
judgment.

“Site-specific rule or regulation” means a proposed or adopted
regulation, not of general applicability, that applies only to a
specific facility, geographic site, or activity. (See 35 Ill. Adm. Code
102 .208.)

“Sponsor” means the proponent of a pilot project that enters into an
EMSA with the Agency.

!!rtate enforcement proceeding” means an enforcement proceeding, other

than a citizen’s enforcement proceeding, that is brought under pur3uant

-e Section 31 of the Act.

“Stay” means a temporary suspension of the regular progress of a
proceeding under pur3uant to an order of the Board or by operation of
law. (See Section 101.514 of this Part.1O1.514.)

“Subpoena” means a command to appear at a certain time and place to give
testimony upon a certain matter.

“Subpoena duces tecum” means a document that compels the production of
specific documents and other items at a specified time and place.

“Summary judgment” means the disposition of an adjudicatory proceeding
without hearing when the record, including pleadings, depositions and
admissions on file, together with any affidavits, shows that there is no
genuine issue of material fact, and that the moving party is entitled to
judgment as a matter of law. (See Section 101.516 of this
Part . 101.516.)

“Third party complaint” means a pleading that a respondent files setting
forth a claim against a person who is not already a party to the
proceeding. (See 35 Ill. Adm. Code 103.206.)

“Trade secret” means the whole or any portion or phase of any scientific
or technical information, design, process (including a manufacturing
process) , procedure, formula or improvement, or business plan which is
secret in that it has not been published or disseminated or otherwise
become a matter of general public knowledge, and which has competitive
value. A trade secret is presumed to be secret when the owner thereof
takes reasonable measures to prevent it from becoming available to
persons other than those selected by the owner to have access thereto
for limited purposes. [415 ILCS 5/3.490]



“Transcript’ means the official recorded testimony from a hearing or

public remarks from a Board meeting.

USEPA’ means the United States Environmental Protection Agency.

Underground storage tank appeal” or ‘UST appeal” means an appeal of an

Agency final decision made under pur3uant to Title XVI of the Act.

UST’ means underground storage tank.

“Variance’ means a temporary exemption from any specified regulation,

requirement or order of the Board granted to a petitioner by the Board

under pursuant to Title IX of the Act upon presentation of adequate
proof that compliance with the rule or regulation, requirement or order
of the Board would impose an arbitrary or unreasonable hardship [415
ILCS 5/35 (a) I

Waiver’ means the intentional relinquishing of a known right, usually

with respect to a hearing before the Board or entry of a Board decision

within the decision period. (See also Section 101.302 of this

Part.1O1.308.)

‘Website” means the Board’s computer-based informational and filing
service accessed on the Internet at http://www.ipcb.state.il.us.

(Source: Amended at 41 Ill. Reg. — , effective

____________

SUBPART C: COMPUTATION OF TIME, FILING, SERVICE
OF DOCUMENTS, AND STATUTORY DECISION DEADLINES

Section 101.300 Computation of Time

a) Computation of Time. Computation of any period of time prescribed
in the Act, other applicable law, or this Subpart will begin with the
first calendar day following the day on which the act, event or
development occurs and will run until the close of business on the last
day, or the next business day if the last day is a Saturday, Sunday or
national or State legal holiday.

b) Date of Filing. Documents will be considered filed with the Clerk
only if they are filed in compliance with Section 101.302 and any other
filing requirements specified elsewhere in the Board’s procedural rules
(see 35 Ill. Adm. Code 101 through 130) . Subpart J sets forth when
electronic documents submitted to COOL will be considered filed.

1) If a document is submitted to the Clerk for filing in person, by

U.S. Mail, by e-mail or facsimile under pursuant to Section 101.302(d),
or by third-party commercial carrier, the document is considered filed
on the date it is received by the Clerk. However, a document received
by the Clerk after 4:30 p.m. is considered filed on the next business
day. The Clerk will mark the filing date on each filed document.



2) Notwithstanding subsection (b) (1) , if the Clerk receives a
document by U.S. Mail or third-party commercial carrier after a filing
deadline date, the document will be deemed filed on:

A) The date the document was provided to the U.S. Postal
Service; or

3) The date the document was provided to the third-party commercial
carrier for delivery to the Clerk within three business days.

3) For purposes of subsection (b) (2) , documentation of when the
document being filed was provided to the U.S. Postal Service or the
third-party commercial carrier consists of the affidavit or certificate
required by Section 101.304(d) (2) (A) or (d) (4) and must accompany the
document being filed. In addition, for delivery by a third-party
commercial carrier, the affidavit or certificate must contain the filing
party’s representation that the charge for delivery to the Clerk within
three business days was prepaid.

4) For purposes of Board decision deadlines, the decision period does
not begin until the date marked by the Clerk on the initial filing.

c) Date of Service. Documents will be considered served upon another
party only if they are served in compliance with Section 101.304 and any
cDther service requirements specified elsewhere in the Board’s procedural
rules. The date of service is determined as follows:

1) Personal Service. Personal service of a document is complete on
the date the document was delivered, as specified in either the
affidavit or certificate of service signed by the person who made
personal delivery or the declaration of service signed by the process
server who made personal delivery.

2) Service by U.S. Mail or Third-Party Commercial Carrier with
Recipient Signature. If a recipients signature is recorded by the U.S.
Postal Service or a third-party commercial carrier upon delivery of a

document, service by U.S. Mail or a third party commcrcial carricr is
complete on the date the document was delivered, as specified in the

signed delivery confirmation igncd by thc rccipicnt of Gcrvice.

3) Service by B-Mail or Facsimile. Service of a document by e-mail
or facsimile is complete on the date the document was successfully
transmitted, as specified in the affidavit or certificate of service,
signed by the party to the proceeding who is serving the document.
However, a document successfully e-mailed or faxed on a Saturday or
Sunday, on a national or State legal holiday, or after 5:00 p.m. on a
weekday is deemed served on the next business day.

4) Service by U.S. Mail or Third-Party Commercial Carrier without
Recipient Signature. If a recipients signature is not recorded by the
U.S. Postal Service or a third-party commercial carrier upon delivery of
a document, service by U.S. Mail or a third party commcrcial carricr is



presumed complete four days after the date the document was provided to
the U.S. Postal Service or the third-party commercial carrier.

A) The presumption applies oniy if an affidavit or certificate of
service, signed by the party to the proceeding who is serving the

document,
states the following: the date, the time by when, and the

place whcrc the document was provided to the U.S. Postal Service or the
third-party commercial carrier; the address appearing on the envelope or
package containing the document; and that proper postage or the delivery
charge was prepaid.

B) The presumption can be rebutted by proper proof, which may include
delivery tracking information from the website of the U.S. Postal
Service or the website of the third-party commercial carrier.

d) Date of Board Decision and Date of Service of Final Board
Decision.

1) For purposes of statutory decision deadline proceedings, the date
of the Board decision is the date of the Board meeting at which a final

Board order was adopted by the votc of at lca3t thrcc Board mccr.

2) For purposes of appealing a final adjudicatory decision of the
Board, the date of service of the final decision is the date on which
the party receives the Board’s certified mailing of the decision. In—
Or, in the event of a timely filed motion for reconsideration filed

under
purouant to Section 101.520, the date of service of the final

decision is the date on which the party receives the Boards certified
mailing of the Board order ruling upon the motion.

) For purposes of appealing a final rulemaking decision of the Board
in which a rule is adopted, amended, or repealed, a person is deemed to
have been served with the final decision on the date on which the new
rule, the amendment, or the repealer becomes effective under the IAPA.
For purposes of appealing a final rulemaking decision in which no rule
is adopted, amended, or repealed, the date of service of the final
decision is the date on which the participant receives the Boards
mailing of the decision. Or, in the event of a timely filed motion for

reconsideration filed under pursuant to the Boards procedural rules (35
Ill. Adm. Code 102.700 and 102.702), the date of service of the final
decision is the date on which the participant receives the Boards
mailing of the Board order ruling upon the motion.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.302 Filing of Documents

a) This Section contains the Boards general filing requirements.
Additional requirements may exist for specific proceedings elsewhere in
the Boards procedural rules (see 35 Ill. Adm. Code 101 through 130)



The Clerk will refuse for filing any document that does not comply with

the minimum requirements of this Section.

b) All documents to be filed with the Board must be filed with

the Clerk.

1) If allowed by the Board, the hearing officer, the Clerk, or the
procedural rules to be filed in paper under subsection (h) , Documcntz
may bc filcd documents must be filed at the following address:

Pollution Control Board, Attn: Clerk
100 West Randolph Street
James R. Thompson Center, Suite 11-500
Chicago, Illinois 60601-3218

2) All documents filed with the Clerk must provide the name and
signature of the person seeking to file the document and identify the
name of the person on whose behalf the document is being filed. If a
paper document is submitted for filing, the original must bear the
original pen-and-ink signature of the person seeking to file the
document. Signatures for purposes of electronic filings through COOL
are addressed in Section 101.1010.

3) Each document being filed with the Clerk (c.g., cnforccmcnt
complaint, petition for rcvicw) must be accompanied by a notice of
filing (see Appendix D) and documentation of service (see Section
101 . 304 (d) )

4) The date on which a document is considered to have been filed is

determined under pursuant to Section 101.300(b).

5) Service of a document upon a hearing officer does not constitute
filing with the Clerk unless the document is submitted to the hearing
officer during the course of a hearing.

c) Electronic documents may be filed through COOL under Subpart I.
Paper dDocumcntsdocuments may be filed with the Clerk by U.S. Mail, —

clcctronic mcans in accordance with Subpart J, in person, or by
third-party commercial carrier.

d) A filing by e-mail or facsimile will only be allowed with the
prior approval of the Clerk of the Board or the hearing officer assigned
to the proceeding. Any prior approval by the Clerk or hearing officer
applies only to the specified filing.

e) The initial filings listed in this subsection require filing fees
and will only be considered filed when accompanied by the appropriate
fee. The fee may be paid in the form of government voucher, money
order, or check made payable to the Illinois Pollution Control Board, or
electronically through COOL in accordance with Section 101.1040(b) (1),
but cannot be paid in cash.



1) Petition for Site-Specific Regulation, $75;

2) Petition for Variance, $75;

3) Petition for Review of Agency Permit Decision, UST Decision, or

any other appeal filed under pursuant to Section 40 of the Act, $75;

4) Petition to Review Pollution Control Facility Siting Decisions,
under pursuant to Section 40.1 of the Act, $75; and

5) Petition for Adjusted Standard, under pursuant to Section 28.1 of
the Act, $75.

f) For each document filed with the Clerk, the filing party must
serve a copy of the document upon the other parties and, if a hearing
officer has been assigned, upon the hearing officer in accordance with
Section 101.304.

ci) All documents filed with the Board must contain the relevant
proceeding caption and docket number. All documents must be submitted
on or formatted to print on 81/2 x 11 inch paper, except as provided in

subsection (j) Paper documents must be submitted on recycled paper as

defined in Subpart B of this Part, and, if fcasiblc, double sided. All
pages in a document must be sequentially numbered. All documents
created by word processing programs must be formatted as follows:

1) The margins must each be a minimum one inch on the top, bottom,
and both sides of the page; and

2) The size of the type in the body of the text must be no less than
12 point font, and in footnotes no less than 10 point font.

h) Unless the Board, the hearing officer, the Clerk, or the
procedural rules provide otherwise, all documents must be filed in paper
or—through COOL electronically purouant to this zubocction (h).

1) Except as provided in subsection (h) (2) , (h) (3) , (h) (4) , or (j)
A* Any type of document may be filed in paper or through COOL. B)
If a document is filed in paper, the original and two copies of the
document (three total) are required. G)-If a document is filed through
COOL in accordance with Subpart J, no paper original or copy of the
document is required.

2) The following documents must be filed through COOL or on compact
disk or other portable electronic data storage device and, to the extent
technically feasible, in text-searchable Adobe PDF and meet the
requirements of Section 101.1030(g):

A) The Agency record required by 35 Ill. Adm. Code 105.212 (permit
decision or other final decision), 105.302 (CAAPP permit application),
105 . 4 10 (leaking UST decision) , or 125 . 2 08 (recommendation on tax



fication)iO52t2LO5.3O2or 105.410. or35Z[11. Adm.Code 125.2c18
(see 35 Iii. Adm. Code 105.116)

B) The OSFM record required by 35 Iii. Adm. Code 105.508 (UST Fund
cligibulity and deductibility) (see 35 Iii. Adm. Code 105.116);

C) The local siting authority record required by 35 Iii. Adm. Code

I 107.302 (pollution control facility siting) (see 35 Iii. Adm. Code
107.304); and

D) A petition filed under 35 Iii. Adm. Code 104 (rcgulatory roliof
mcchani3m) or 35 Iii. Adm. Code 106 (proccodings pursuant to 3pccific
ruics or statutory provisions) (see 35 Iii. Adm. Code 104.106 and
Ill. Adm. Code 106.106), un1c3 thc pct±tion i for a variancc or
adjutcd standard and thc pctition tatc that it io not roaGonably
practicable for petitioncr to filc tho petition cctronica11y, in which
cac thc pctition must bc filed in paper pur3uant to ubscction
(h) (1) (3).

3) A document containing information claimed or determined to be a

I trade secret, or other non-disciosable information under pursuant to 35
Ill. Adm. Code 130, is prohibited from being filed electronically and
must instead be filed only in paper. The version of the document that
is redacted under pursuant to 35 Ill. Adm. Code 130 must may be filed
through COOL

4) When filing a rulemaking proposal, if any document protected by
copyright law (17 USC 101 et seq.) is proposed under pursuant to Section
5-75 of the IAPA [5 ILCS 100/5-75] to be incorporated by reference, the
copyrighted document is prohibited from being filed electronically, but
the remainder of the rulemaking proposal may be filed through COOL. In
addition, the rulemaking proponent must: comply with subcction
(h) (4) (A) or (h) (4) (3)

A) File a paper original of the copyrighted document. The rulemaking
proposal also must include:

i) The copyright owner’s written authorization for the Board to make,
at no charge to the Board, no more than a total of two paper copies of
the copyrighted document if the Board is required by State law to
furnish a copy to JCAR, a court, or a member of the public during or
after the rulemaking; or

ii) The proponent’s representation that it will, at its own expense,
promptly acquire and deliver to the Clerk’s Office no more than a total
of two paper originals of the copyrighted document if the Clerk’s Office
notifies the proponent in writing that the Board is required by State
law to furnish a copy to JCAR, a court, or a member of the public during

I or after the rulemaking; or

B) File a license or similar documentation of access that, at no
charge to the Board, gives the Board the rights, during and after the



rulemaking, to do the following: electronically access the copyrighted
document from the sole designated computer at the Board’s Chicago
office; print a single copy of the copyrighted document to maintain at
the Boards Chicago office; and print no more than a total of two copies
of the copyrighted document if the Board is required by State law to
furnish a copy to JCAR, a court, or a member of the public.

i) No written discovery, including interrogatories, requests to
produce, and requests for admission, or any response to written

discovery, may be filed with the Clerk of the Board except with

permission upon icavo or direction of the Board or hearing officer. Any
discovery request under these rules to any nonparty must be filed with
the Clerk of the Board in accordance with subsection (h)

j) Oversized Exhibits. When reasonably practicable, oversized
exhibits must be reduced to conform to or be formatted to print on 81/2
x 11 inch paper for filing with the Clerk’s Office. However, even when
an oversized exhibit is so reduced or formatted, the original oversized
exhibit still must be filed with the Clerk’s Office. In accordance with
2 Ill. Adni. Code 2175.300, the original oversized exhibit may be
returned to the person who filed it.

k) Page Limitation. No motion, brief in support of a motion, or
brief may exceed 50 pages, and no amicus curiae brief may exceed 20
pages, without prior approval of the Board or hearing officer. These
limits do not include appendices containing relevant material; however,
materials whichthat may be readily available to the Board such as prior
Board opinions and orders, federal regulations, and statutes need not
be included in appendices.

1) Documents filed that do not meet the requirements of 35 Ill. Adm.

CodeSubtitle A may be rejected by the Clerk or the hearing officer.
Any rejection of a filing must include a description of the Board’s
rules that have not been met.

(Source: Amended at 41 Ill. Beg. —, effective

____________

Section 101.304 Service of Documents

a) Service Requirements. This Section contains the Board’s general
service requirements. However, the more specific Part for a proceeding
type may contain additional requirements.

b) Duty to Serve and When to Initiate Service. A party filing a

document with the Clerk under pursuant to Section 101.302 must also
serve one copy of the document upon each of the other parties to the
adjudicatory proceeding and, if a hearing officer has been assigned,
upon the assigned hearing officer. Service of a document must be
initiated concurrently with submitting the document to the Clerk for
filing.



1) Service of a document upon a party must be made upon a person
authorized by law to receive service on behalf of the party. If a party
is represented by an attorney who has filed an appearance, service upon
the party is made by serving the document upon the partys attorney. If
more than one attorney appears for a party, service upon one of the
party s attorneys is sufficient.

2) Each document being served (e.g., enforcement complaint, petition
for review) must be accompanied by a notice of filing (see Appendix ID)
and a copy of the documentation of service (see subsection (d) )

3) The date on which service of a document is considered to have been
completed is determined under pursuant to Section 101.300(c).

4) A proceeding is subject to dismissal, and the filing party is
subject to sanctions, if service is not timely initiated or completed.

5) Whether service of a document was proper may be challenged by the
party allegedly served. To avoid waiving the right to contest personal

jurisdiction, any challenge to service must be made under pursuant to
Section 101.400(a) (5).

c) Methods of Service. A document must be served in one of the
following ways:

1) Except as provided in subsection (c) (2) , service of documents may
be made by any of the following methods:

A) Personal service;

B) U.S. Mail;

C) Third-party commercial carrier;

ID) E-mail in accordance with Subpart J; and

E) Facsimile, but only if the party being served has filed a notice
consenting to receipt of facsimile service and not filed a notice
revoking that consent.

2) Service of enforcement complaints and EMSA statements of
deficiency upon respondents must be made by a folloWs:

A) Personal By pcrsonal service;

B) By—U.S. Mail with a recipient’s signature recorded by the U.S.
Postal Service upon delivery; or

C) ABy a third-party commercial carrier with a recipients signature
recorded by the third-party commercial carrier upon delivery.



3) Service of administrative citations must be made as required under
35 Iii. Adm. Code Part 108.

d) Documentation of Service and When to File Documentation of
Service. A party serving a document upon another party must also file
documentation of that service. A proceeding is subject to dismissal,
and the filing party is subject to sanctions, if documentation of
service is not timely filed with the Clerk. Documenting service and
filing that documentation must be done as follows:

1) For personal service of a document, either an affidavit or
certificate of service signed by the person who made personal delivery
or a declaration of service signed by the process server who made
personal delivery must accompany the document being filed with the
Clerk. However, if the signed affidavit, certificate, or declaration is
not available to the filing party when the document (c.g., cnforcemcnt

complaint, pctition for rcvicw) is filed with the Clerk, the filing must

include ubmittcd for filing:

A) An affidavit or certificate of service, signed by the filing
party, stating mu3t accompany thc documcnt bcing filed with the Clcrk.
Thc affidavit or ccrtificatc of crvicc must state that service has been
initiated, but not yet completed., and The thc following: tho date,
the time by when, and the place whcrc, the document was provided to the
person making personal delivery; the address appearing on the envelope
or package containing the document; and that the delivery charge was
prepaid must also be included; and

B) Within seven days after it becomes available to the filing party,
the affidavit or certificate of service containing the signature of the
person who made personal delivery or the declaration of service
containing the signature of the process server must bo filcd with the
Clcrk, accompanied by a notice identifying the filed document (e.g.,
cnforccmcnt complaint, petition for rcvicw) to which the signed
affidavit, certificate or declaration corresponds. A copy of the
signed affidavit, certificate, or declaration and the notice must be
served under pursuant to subsection (a)

2) For service of a document by U.S. Mail or third-party commercial
carrier with a recipients signature recorded by the U.S. Postal Service
or the third-party commercial carrier upon delivery, the delivery
confirmation containing the recipient’s signature must accompany the
document being filed with the Clerk. However, if the delivery
confirmation containing the recipient’s signature is not available to
the filing party when the document (c.g., cnforccmcnt complaint,
pctition for rcvicw) is 3ubmittcd for filing is filed with the Clerk,
the filing must include:

A) An affidavit or certificate of service, signed by the filing
party, stating must accompany the document being filcd with thc Clcrk.
The affidavit or ccrtificatc of tcrvicc muGt 3tate that service has been
initiated, but not yet completed., and the following: tThc The date,



the time by when, and the place whcrc, the document was provided to the
U.S. Postal Service or the third-party commercial carrier; the address
appearing on the envelope or package containing the document; and that
proper postage or the delivery charge was prepaid must also be included;
and

B) Within seven days after it becomes available to the tiling party,
the delivery confirmation containing the recipient’s signature must bc
filed with thc Clcrk, accompanied by a notice identifying the filed
document (c.g., cnforccmcnt complaint, pctition for rcvicw) to which the
signed delivery confirmation corresponds. A copy of the delivery

confirmation and the notice must be served under pur3uant to subsection
(a).

3) For service of a document by e-mail or facsimile, an affidavit or
certificate of service must accompany the document being filed with the
Clerk. An affidavit or certificate of e-mail service must comply with
Section 101.1060. An affidavit or certificate of facsimile service must
include the date and time of the facsimile transmission, the telephone
number to which the transmission was sent, the number of pages
transmitted, and a statement that the document was served by facsimile.

4) For service of a document by U.S. Mail or a third-party commercial
carrier without a recipient’s signature recorded by the U.S. Postal
Service or the third-party commercial carrier upon delivery, an
affidavit or certificate of service must accompany the document being
tiled with the Clerk. The affidavit or certificate must state the

following: the date, the time by when, and the place whcrc the document
was provided to the U.S. Postal Service or the third-party commercial
carrier; the address appearing on the envelope or package containing the
(locument; and that proper postage or the delivery charge was prepaid.

5) An affidavit of service must be notarized and is for use by a
non-attorney. A certificate of service is for use by an attorney.
Sample forms of an affidavit of service and a certificate of service are
available in Appendices E and H.

6) A certificate of service must bear an attorney’s handwrittcn or
typographical signature. Signatures in affidavits of service,
cteciai-ations of service, and delivery confirmations must be written by
hand. A handwritten signature in documentation of service filed with
the Clerk may be a facsimile or digitized electronic signature.

e) Service of Amicus Curiae Briefs. Any person who files an amicus
curiae brief with the Board in any proceeding must serve copies of that
brief on all parties in accordance with this Section.

f) Service of Comments of Participants in an Adjudicatory Proceeding.

Participants are required to serve thcir comments upon the parties to
the proceeding. The Board will consider the comments as time and the Act
or other applicable law allow.



g) Service on Agencies. Service must be at the addresses listed
below unless a specific person has an appearance on file with the Board
or has, in accordance with Section 101.1070, consented to e-mail
service.

1) Service on the Illinois Environmental Protection Agency. The

Apency must be served at thc following addrczs:

Division of Legal Counsel
Illinois Environmental Protection Agency
1021 North Grand Avenue East
P.O. Box 19276
Springfield IL 62794-9276

2) Service on Office of State Fire Marshal. The OSEM must be served
at thc following addrcss:

Division of Petroleum and Chemical Safety
Office of the State Fire Marshal
1035 Stevenson Dr.
Springfield IL 62703

3) Service on the Illinois Attorney General. The Office of the

Attorney General must be served at thc following address:

Division Chief of Environmental Enforcement
Office of the Attorney General
100 West Randolph St., Suite 1200
Chicago IL 60601

4) Service on the Illinois Department of Natural Resources. DNR must
he served at thc following addrcs:

Office of Legal Services
Illinois Department of Natural Resources
One Natural Resources Way
Springfield IL 62702-1271

5) Service on the Illinois Department of Transportation. IDOT must

be served at thc following addrcss:

Office of Chief Counsel
DOT Administration Building
2300 S. D±rksen Parkway, Room 300
Springfield IL 62764

6) Service on Region V of the United States Environmental Protection

Agency. USEPA Region V must be served at the following addrcss:

USEPA, Region V
77 West Jackson
Chicago IL 60604



(Source: Amended at 41 Iii. Reg. — , effective

Section 101.306 Incorporation of Documents from Another Proceeding

a) Upon the separate written request of any person or on its own
initiative, the Board or hearing officer may incorporate materials from
the record of another Board docket into any proceeding. The person
seeking incorporation must file the material to be incorporated with the

Board in accordance with Section 101.302(h) of thi3 Subpart. The person
seeking incorporation must demonstrate to the Board or the hearing
officer that the material to be incorporated is authentic, credible, and
relevant to the proceeding. Notice of the request must be given to all
identified participants or parties by the person seeking incorporation.

ID) The Board will give the incorporated matter the appropriate weight
in light of the following factors: the standard of evidence under which
the material was previously presented to the Board; the present purpose
for incorporating the material; and the past and current opportunity for
cross-examination of the matters asserted within the incorporated
material.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.308 Statutory Decision Deadlines and Waiver of Deadlines

a) Petitions in the following proceedings each have a 120-day
statutory decision deadline: Variances (Section 38 of the Act) , Permit
.ippeals and UST appeals (Section 40 of the Act) , and Pollution Control
ac.1ity Siting Review (Section 40.1 of the Act) . Other adjudicatory
proceedings may be subject to decision deadlines as provided by law.

b) Where the petitioner does not waive the decision deadline, the
Board will proceed expeditiously to establish all hearing and filing
requirements. Willful or unexcused failure to follow Board requirements
on the deadlines will subject the party to sanctions under pursuant to
Subpart H of this Part. . This Section will be strictly construed where
there is a decision deadline unless the Board receives a waiver as set
out in subsection (c)

c) All waivers of a deadline for Board action must be filed as a

separate document. Waivers must be cicarly titled and state which type
of waiver it is, identify the proceeding by name and docket number, and

be signed by the party or by an his authorized representative or
attorney. A waiver of a statutory deadline does not preclude the Board
from issuing an opinion or order prior to any decision deadline, nor
does it preclude the filing of a motion seeking a decision on the
matter.



1) An open waiver waives Open Waivcr. Waivc the decision deadline
completely and unequivocally until the petitioner elects to reinstate
the 120-day decision period by filing a notice to reinstate. Upon
proper filing of the notice, the decision period is reinstated. In

accordance with Section 101.300(b) (4) of this Part, the decision period
recommences as of the date the notice to reinstate is filed with the
Board.

2) A time certain waiver must Time Certain Waivcr Waivcs thc
dcci3ion dcadlinc until a time ccrtain. The timc ccrtain may be
expressed in length of days or to a specific calendar date. If
expressed in length of days, day one will be the first day after the
date upon which the current time clock expires. If the petitioner files
a time certain waiver before the hearing date, the waiver must be for at
least 40 days. If the extension is not renewed for at least 40 days
prior to the decision deadline, the Board will set the matter for
hearing.

(Source: Amended at 41 Ill. Reg. —, effective

____________

SUBPART U: PARTIES, JOINDER, AND CONSOLIUATION

Section 101.400 Appearances, Withdrawals, and Substitutions of
Attorneys in Adjudicatory Proceedings

a) Appearances. A person who is a party in a Board adjudicatory
proceeding may appear as follows:

1) Individuals may appear on their own behalf or through an
attorney-at-law licensed and registered to practice law. (See Section 1
of the Attorney Act [705 ILCS 205/1] .)

2) When appearing before the Board, any person other than individuals
must appear through an attorney-at-law licensed and registered to
practice law. (See Section 1 of the Corporation Practice of Law
Prohibition Act [705 ILCS 220/1] and Section 1 of the Attorney Act [705
ILCS 205/1] .)

3) An out-of-state attorney may appear as counsel and provide legal
services in a particular proceeding before the Board only if the

attorney has permission to do so under pursuant to Illinois Supreme
Court Rule 707. No Board order is required for an out-of-state attorney
to appear and no motions to appear pro hac vice is necessary nccd be
filed with the Board. The out-of-state attorney’s appearance must
include the following:

A) A representation that the out-of-state attorney is in, and will
maintain throughout the proceeding, compliance with Supreme Court Rule
707; and

B) Identification of the active status Illinois attorney associated

with the out-of— state attorney under pursuant to Supreme Court Rule 707



and the date on which the active status Illinois attorney filed an
appearance in the proceeding.

4) Any attorney appearing in a representative capacity must file a
separate written appearance with the Clerk, together with documentation
of service of the appearance under pursuant to Section 101.304(d) and
notice of filing of the appearance under purzuant to Section
101.304(b) (2) . The appearance must include:

A) For law firms, the Agency, and the Attorney Generals Office whcn
appcaring beforc thc Board must dcsignate a lead attorney must be
designated for purposes of phone and mail contact pertaining to the
proceeding. Absent written notice, the Board will designate the attorney
whose signature appears first on the party’s first filing as the lead
attorney.

B) The attorney’s business address and designation of a primary
e-mail address for service by e-mail.

5) Any person seeking to contest personal jurisdiction must do so by
filing a motion with the Board in accordance with Section 2-301 of the
Code of Civil Procedure [735 ILCS 5/2-301]

h) Withdrawals. An attorney who has appeared in a representative
capacity and who wishes to withdraw from that representation must file a
notice of withdrawal with the Clerk, together with documentation of
service and notice of filing on all parties or their representatives.

c) Substitution. Any attorney who substitutes for an attorney of

record must file a written appearance under pursuant to subsection (a)
That appearance must identify the attorney for whom the substitution is
made. However, no attorney will be considered withdrawn from a
proceeding until a formal withdrawal is filed in accordance with
subsection (b)

d) Any person may appear on behalf of himself or others in a
rulemaking proceeding in accordance with 35 Ill. Adm. Code 102.100(b).

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.402 Intervention of Parties

a) The Board may permit any person to intervene in any adjudicatory
proceeding. If a person seeks to intervene in an adjudicatory
proceeding, the person must file a motion to do so with the Clerk and
serve a copy of the motion on all parties to the proceeding. The motion
must set forth the grounds for intervention.

b) In determining whether to grant a motion to intervene, the Board
will consider the timeliness of the motion and whether intervention will

unduly delay, er—materially prejudice, the procccding or otherwise
interfere with an orderly or efficient proceeding.



c) Subject to subsection (b) of this Scction, the Board will permit
any person to intervene in any adjudicatory proceeding if:

1) The person has an unconditional statutory right to intervene in
the proceeding; or

2) It may be necessary for the Board to impose a condition on the
person.

d) Subject to subsection (b) of this Scction, the Board may permit
any person to intervene in any adjudicatory proceeding if:

1) The person has a conditional statutory right to intervene in the
proceeding;

2) The person may be materially prejudiced absent intervention; or

3) The person is so situated that the person may be adversely
affected by a final Board order.

e) An intervenor will have all the rights of an original party to the
adjudicatory proceeding, except that the Board may limit the rights of
the intervenor as justice may require. The limits may include providing
that: the intervenor is bound by Board and hearing officer orders
already issued or by evidence already admitted; that the intervenor does
not control any decision deadline; and that the intervenor cannot raise
issues that were raised or might more properly have been raised at an
earlier stage of the proceeding.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.404 Agency as a Party in Interest

Under pursuant to Section 30 of the Act, the Board may request that the
Agency investigate any alleged violation of the Act, the regulations,
any permit granted by the Agency, or any term or condition of any such
permit and any such other investigations as the Board may deem
advisable. Upon such request, the Board may designate the Agency as a
party in interest in any ongoing proceeding in that matter. The
designation of the Agency as a party in interest does not require the
Agency to take a position on the merits of the proceeding.

(Source: Amended at 41 Ill. Reg. — , effective

____________

SUBPART B: MOTIONS

Section 101.500 Filing of Motions and Responses

a) The Board may entertain any motion the parties wish to file that
is permissible under the Act or other applicable law, these rules, or
the Illinois Code of Civil Procedure.



I

li) All motions must be in writing, unless made orally on the record
during a hearing or during a status conference, and must state whether
directed to the Board or to the hearing officer. Oral motion to the
Board made at hearing must be filed in writing within 14 days after the
hearing or the motion is deemed waived. Motions that should be directed
:o the hearing officer are set out in Section 101.502 of this
Part.1O1.502. All motions must should be filed and served in

conformance with SubpartSubparts C and J of this Part.

c) Motions may be filed at any time unless otherwise specifically
provided.

d) Within 14 days after service of a motion, a party may file a
response to the motion. If no response is filed, the party will be
deemed to have waived objection to the granting of the motion, but the
waiver of objection does not bind the Board or the hearing officer in
its disposition of the motion. Unless undue delay or material prejudice
would result, neither the Board nor the hearing officer will grant any
motion before expiration of the 14 day response period except in
deadline driven proceedings where no waiver has been filed. Parties may
request that the Board grant more time to respond by filing a motion for
extension of time.

e) The moving person will not have the right to reply, except as
permitted by the Board or the hearing officer to prevent material

prejudice. A motion for permission lcavc to file a reply must be filed
with the Board within 14 days after service of the response.

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 101 . 502 Motions Directed to the Hearing Officer

a) The hearing officer has the authority to rule on all motions that

are not dispositive of the proceeding. Exampics of Dispositive motions—

that hearing officers may not rule upon are include motions to dismiss,
motions to decide a proceeding on the merits, motions to strike any
claim or defense for insufficiency or want of proof, motions claiming
lack of jurisdiction, motions for consolidation, motions for summary
judgment, and motions for reconsideration. Oral motions directed to a
hearing officer at a status conference will be summarized in a written
hearing officer order. The duties and authorities of the hearing

officer are further set out in Section g of this Part.1O1.610.

b) An objection to a hearing officer ruling made at hearing or any
oral motion to the Board made at hearing will be deemed waived if not
filed within 14 days after the Board receives the hearing transcript.

c) Unless otherwise ordered by the Board, neither the filing of a
motion, nor any appeal to the Board of a hearing officer order will stay
the proceeding or extend the time for the performance of any act.



Unless otherwise provided, all hearing officer orders will remain in
effect during the pendency of any appeal to the Board.

(Source: Amended at 41 Iii. Reg. —, effective

Section 101.504 Contents of Motions and Responses

All motions and responses must cicarly state the grounds upon which the
motion is made and must contain a concise statement of the position or
relief sought. Facts asserted that are not of record in the proceeding
must be supported by oath, affidavit, or certification in accordance
with Section 1-109 of the Code of Civil Procedure [735 ILC$ 5/1-109] . A
brief or memorandum in support of the motion or response may be
included.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.510 Motions to Cancel Hearing

a) Time to File. Unless the Board or the hearing officer orders
otherwise the hearing officer may grant motions to cancel hearings that
are filed no fewer than 10 days or, if all parties agree to the motion,
5 days before the scheduled hearing date. The hearing officer may grant
a motion filed after the prescribed time only if the movant demonstrates
that the movant will suffer material prejudice if the hearing is not
canceled.

b) Contents. All motions to cancel a hearing must set forth a
proposed date to reschedule the hearing and must be supported by an
affidavit of the person or persons with knowledge of the facts that
support the motion. The affidavit must include the factual basis for
the request to cancel and a complete status report that describes the
progress of the proceeding and sets forth the number of cancellation
requests previously granted to the movant. The hearing officer will
grant the motion only if the movant demonstrates that the request to
cancel is not the result of the movant’s lack of diligence.

c) ifl a proceeding for which there is a decision deadline, the
hearing officer will deny a motion to cancel a hearing if the decision
deadline does not allow enough time for the Board to reschedule the
hearing, provide the required notice of the rescheduled hearing,
complete the hearing, and deliberate and decide the matter.

d) If the hearing officer grants a motion to cancel a hearing, the
hearing officer will revise the schedule to complete the record in
accordance with Section 101.612 of this Part.1O1.612. The hearing
officer also will file the revised schedule with the Clerk and serve a
copy of the revised schedule on all parties in accordance with Subpart C—
of this Part.

(Source: Amended at 41 Ill. Reg. — , effective

____________



Section 101.514 Motions to Stay Proceedings

a) Motions to stay a proceeding must be directed to the Board and
must be accompanied by sufficient information detailing why a stay is
needed, and in decision deadline proceedings, by a waiver of any
decision deadline. A status report detailing the progress of the
proceeding must be included in the motion. (See also Section 101.30-8 of

this Part.1O1.308.)

b) If the motion to stay is granted, at the close of the stay, the
parties must file a status report in accordance with Subpart C of this
Part. . Additional requests for stay of the proceedings must be directed
to the hearing officer.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.516 Motions for Summary Judgment

a) Any time after the opposing party has appeared (or after the
expiration of time within which any party is required to appear) , but no
fewer than 30 days prior to the regularly scheduled Board meeting before
the noticed hearing date, a party may move the Board for summary
judgment for all or any part of the relief sought. Any response to a
motion for summary judgment must be filed within 14 days after service
of the motion for summary judgment. The hearing officer may extend the
filing and response deadlines contained in this subsection upon written
motion by a party, consistent with any statutory deadlines.

b) If the record, including pleadings, depositions and admissions on
file, together with any affidavits, shows that there is no genuine issue
of material fact, and that the moving party is entitled to judgment as a
matter of law, the Board will enter summary judgment.

c) Any party wishing to cancel a hearing pending decision on a motion
for summary judgment must file a motion to cancel hearing under pursuant
-O—Section 101.510 of this Part.1O1.510.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.518 Motions for Interlocutory Appeal from Hearing Officer
Orders

Interlocutory appeals from a ruling of the hearing officer may be taken
to the Board by filing a motion within 14 days after receipt of the
hearing officer’s written order. However, if the hearing officer’s
ruling is rendered on the record at hearing, any motion for
interlocutory appeal must be filed within 14 days after the hearing—
Board reccivcs thc hcaring transcript sctting forth the ruling. Filing
a motion for interlocutory appeal will not postpone a scheduled hearing,
stay the effect of the hearing officer’s ruling, or otherwise stay the
proceeding. Failure of a party to timely file a motion for



interlocutory appeal constitutes a waiver of any objection to the
hearing officers ruling.

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 101.520 Motions for Reconsideration

a) Any motion for reconsideration or modification of a final Board
order must be filed within 35 days after the receipt of the order. (See
Section 101.902 of this Part.)1O1.902.)

ID) Any response to a motion for reconsideration or modification must
be filed within 14 days after the filing of the motion.

c) A timely-filed motion for reconsideration or modification stays
the effect of the final order until final disposition of the motion in
accordance with Section 101.300(d) (2) of this Part.

(Source: Amended at 41 Ill. Req. — , effective

____________

SUBPART F: HEARINGS, EVIDENCE, AND DISCOVERY

Section 101.610 Duties and Authority of the Hearing Officer

The hearing officer has the duty to manage proceedings assigned, to set
hearings, to conduct a fair hearing, to take all necessary action to
avoid delay, to maintain order, and to ensure development of a clear,
complete, and concise record for timely transmission to the Board. The
hearing officer has all powers necessary to these ends, including the
authority to:

a) Require parties to proceed to hearing and establish a schedule
for, and notice and service of, any prefiled submission of testimony and
written exhibits;

b) Administer oaths and affirmations;

c) Allow for the examination of or examine witnesses to ensure a
clear and complete record;

d) Regulate the course of the hearing, including controlling the
order of proceedings;

e) Establish reasonable limits on the duration of the testimony and
questioning of any witness, and limit repetitive or cumulative testimony
and questioning;

f) Determine that a witness is adverse, hostile, or unwilling under—
pursuant to Section 101.624 of this Part;

g) Issue an order compelling the answers to interrogatories or
responses to other discovery requests;



h) Order the production of evidence under pursuant to Section 101.614—
of this Part

±) Order the filing of any required record or recommendation in a
manner which provides for a timely review and development of issues
prior to the hearing and consistent with any statutory decision
deadline;

j) Initiate, schedule, and conduct a pre-hearing conference;

k) Order a briefing and comment schedule and exclude late-filed
briefs and comments from the record;

1) Rule upon objections and evidentiary questions;

m) Order discovery under purzuant to Sections 101.614 and 101.616 of
thio Part;

n) Rule on any motion directed to the hearing officer or deferred to
the hearing officer by the Board in accordance with Section 101.502 of
this Part;

o) Set status report schedules;

p) Require all participants in a rulemaking proceeding to state their
positions with respect to the proposal; and

q) Rule upon offers of proof and receive evidence and rule upon
objections to the introduction of evidence.

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 101.612 Schedule to Complete the Record

a) The hearing officer must establish a schedule to complete the
record by hearing officer order. The schedule may provide dates and
deadlines for pre-hearing conferences, discovery completion, and hearing
and post-hearing submissions (including public comments) . The schedule
must provide for a completed record at least 30 days before the decision
date, unless the hearing officer orders otherwise to prevent material
prejudice. The schcdulo must be in thc form of a hoaring officer order.
The hearing officer must file the schedule with the Clerk and serve a
copy of the schedule on all parties in accordance with Subpart C of this
Part.

b) The hearing officer may rule upon any motion to revise the
schedule to complete the record. The hearing officer may grant the
motion to the extent that the revised schedule provides for a completed
record at least 30 days before the decision date or to prevent material
prejudice. If the hearing officer grants a motion to revise the
schedule, the hearing officer must file the revised schedule with the



Clerk and serve a copy of the revised schedule on all parties in
accordance with Subpart C of this Part. (See also Section 101.510(d) of
thi3 Part.)

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 101.616 Discovery

The assigned hearing officer will set all time deadlines for discovery
not already provided for in this Subpart consistent with Board
deadlines. For purposes of discovery, the Board may look to the Code of
Civil Procedure and the Supreme Court Rules for guidance where the
Board’s procedural rules are silent (see Section 101.100(b)) . All
discovery disputes will be handled by the assigned hearing officer.

a) All relevant information and information calculated to lead to
relevant information is discoverable, excluding those materials that
would be protected from disclosure in the courts of this State under—
pursuant to statute, Supreme Court Rules or common law, and materials
protected from disclosure under 35 Ill. Adm. Code 130.

b) If the parties cannot agree on the scope of discovery or the time
or location of any deposition, the hearing officer has the authority to
order discovery or to deny requests for discovery.

c) All discovery must be completed at least 10 days prior to the
scheduled hearing in the proceeding unless the hearing officer orders
otherwise.

d) The hearing officer may, on his or her own motion or on the motion
of any party or witness, issue protective orders that deny, limit,
condition or regulate discovery to prevent unreasonable expense, or
harassment, to expedite resolution of the proceeding, or to protect
non-disclosable materials from disclosure consistent with Sections 7 and
7.1 of the Act and 35 Ill. Adm. Code 130.

e) Unless a claim of privilege is asserted, it is not a ground for
objection that the testimony of a deponent or person interrogated will
be inadmissible at hearing, if the information sought is reasonably
calculated to lead to relevant information. Any appeals of rulings by
the hearing officer regarding discovery must be in writing and filed
with the Board prior to hearing.

f) Failure to comply with any order regarding discovery may subject
the offending persons to sanctions under pursuant to Subpart H of this
Part.

C) If any person serves any request for discovery or answers to
discovery for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation, or
knowingly gives a false answer to discovery questions, the Board, on its



awn motion or the motion of a party, may impose sanctions under pursuant
o Subpart H of this Part.

h) A party must amend any prior responses to interrogatories,
requests for production, or requests for admission if the party learns
that the response is in some material respect incomplete or incorrect,
and the additional or corrected information has not otherwise been made
known to the other parties during the discovery process or in writing.

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 101.618 Admissions

a) General. All requests to admit must be served upon a party no
later than 35 days before hearing. All answers or objections to
requests to admit must be served upon the party requesting the admission
within 28 days after the service of the request.

b) Extension of Time. In accordance with Sections 101.522 and

101.610 of this Part,1O1.610, the hearing officer may extend the time
for filing any request, answer, or objection either before or after the
expiration of time.

c) Request to Admit. Any party serving a request to admit in
accordance with subsection (d) or (e) must include the following
language in the first paragraph of the request. “Failure to respond to
the following requests to admit within 28 days may have severe
consequences. Failure to respond to the following requests will result
in all the facts requested being deemed admitted as true for this
proceeding. If you have any questions about this procedure, you should
contact the hearing officer assigned to this proceeding or an attorney.

d) Request for Admission of Fact. A party may serve a written
request for admission of the truth of specific statements of fact on any
other party.

e) Request for Admission of Genuineness of Document. A party may
serve a written request for admission of the genuineness of documents on
any other party. Copies of the document must be served unless the
document has already been furnished in the present proceeding.

f) Admission in the Absence of Denial. Each of the matters of fact
and the genuineness of each document of which admission is requested is

admitted unless, within 28 days after service thcrcof, the party to whom
the request is directed serves upon the party requesting the admission
either a sworn statement denying specifically the matters of which
admission is requested or setting forth in detail the reasons why the
party cannot truthfully admit or deny those matters, or written
objections on the ground that some or all of the requested admissions
are privileged or irrelevant or that the request is otherwise improper
in whole or in part. If written objections to a part of the request are
made, the remainder of the request must be answered within the period



designated in the request. A denial must fairly address the substance
of the requested admission.

gi Partial Denial or Qualification. If good faith requires that a
party deny a part of a matter for which an admission is requested, or if
a part requires qualification, the party must specify the part which is
denied or qualified and admit only the remainder.

h) Objection. Any objection to a request or to any answer must be
stated with specificity, and will be heard by the hearing officer upon
notice and motion of the party making the request.

i) Effect of Admission. Any admission made by a party under pursuant
o a request under this Section is for the purpose of the pending
proceeding only. It does not constitute an admission by the party for
any other purpose and may not be used against him in any other
proceeding.

(Source: Amended at 41 Iii. Reg. — , effective

____________

Section 101.620 Interrogatories

a) Unless ordered otherwise by the hearing officer, a party may serve
a maximum of 30 written interrogatories, including subparts, on any
other party, no later than 35 days before hearing.

b) Within 28 days after service thcrcof, the party to whom the
interrogatory is directed must serve the answers and objections, if any,
upon the party submitting the interrogatories. Each interrogatory must
be answered separately and fully in writing under oath, unless it is
objected to. Answers must be signed by the person making them and
objections must be signed by the attorney making them or, in the event
of an individual representing himself or herself, the individual making
them.

c) Grounds for an objection to an interrogatory must be stated with
specificity, and be accompanied by a copy of the interrogatory. Any
ground that is not stated in a timely objection is waived unless it
results in material prejudice or good cause for the delay is shown.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.622 Subpoenas and Depositions

a) Upon request by any party to a contested proceeding, the Clerk
will issue subpoenas for the attendance of witnesses at a hearing or
deposition. Subpoena forms are available at the Board’s Chicago office.
The person requesting the subpoena is responsible for completing the
subpoena and serving it upon the witness.

b) Service of the subpoena on the witness must be completed no later
than 10 days before the date of the required appearance. A copy of the



subpoena must be filed with the Clerk and served upon the hearing
officer within 7 days after service upon the witness. Failure to serve
both the Clerk and the hearing officer will render the subpoena null and
void. Service and filing must be in accordance with Subpart C of this
Part

c) Subpoenas may include a command to produce books, papers,
documents, or other tangible things designated therein and relevant to
the matter under consideration.

d) The hearing officer, upon motion made promptly and in any event at
or before the time specified in the subpoena for compliance, may quash
or modify the subpoena if it is unreasonable or irrelevant. The hearing
officer will rule upon motions to quash or modify material requested in
the subpoena under pursuant to subsection (c) of this Scction in

accordance with the standards articulated in Section 101.614 of this
Part . 101 . 614.

e) Each witness subpoenaed by a party under this Section is entitled
to receive witness fees from that party as provided in Section 4.3 of
the Circuit Courts Act [705 ILCS 35/4.3]

f) Unless the hearing officer orders otherwise, any witness
subpoenaed for a deposition may be required to attend only in the county
in which he resides or maintains an office address. In accordance with
Supreme Court Rule 206 (d) , all depositions must be limited to 3 hours in
length unless the parties and the non-party deponent by stipulation
agree to a longer time frame or unless the hearing officer orders
otherwise after a showing of good cause. (See Ill. S. Ct. Amended Rule
206(d).)

g) Failure of any witness to comply with a subpoena will subject the
witness to sanctions under this Part, or the judicial enforcement of the
subpoena. The Board may, upon proper motion by the party requesting the
subpoena, request the Attorney General to pursue judicial enforcement of
the subpoena on behalf of the Board.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.626 Information Produced at Hearing

In accordance with Section 10-40 of the IAPA, the hearing officer will
admit evidence that is admissible under the rules of evidence as applied
in the civil courts of Illinois, except as otherwise provided in this
Part.

a) Evidence. The hearing officer may admit evidence that is
material, relevant, and would be relied upon by prudent persons in the
conduct of serious affairs, unless the evidence is privileged.



ID) Admissibility of Evidence. When the admissibility of evidence
depends upon a good faith argument as to the interpretation of
substantive law, the hearing officer will admit the evidence.

c) Scientific Articles and Treatises. Relevant scientific or
technical articles, treatises, or materials may be introduced into
evidence by a party. The materials are subject to refutation or
disputation through introduction of documentary evidence or expert
testimony.

d) Written Testimony. Written testimony may be introduced by a party
in a hearing only if provided to all other parties of record prior to
the date of the hearing and only after the opposing parties have had an
opportunity to object to the written testimony and to obtain a ruling on
the objections prior to its introduction. Written testimony may be
introduced by a party only if the persons whose written testimony is
introduced are available for cross-examination at hearing.

e) Admission of Business Records. A writing or record, whether in
the form of any entry in a book or otherwise made as a memorandum or
record of any act, transaction, occurrence, or event, may be admissible
as evidence of the act, transaction, occurrence, or event. To be

admissible, the writing or record must will have been made in the
regular course of business, provided it was the regular course of
business to make the memorandum or record at the time of the act,
transaction, occurrence, or event, or within a reasonable time

afterwards thcrcaftcr. All other circumstances of the making of the
writing or record, including lack of personal knowledge by the entrant
or maker, may be admitted to affect the weight of the evidence, but will
not affect admissibility. The term “business,” as used in this
subsection (e) , includes businesses, professions, occupations, and
callings of every kind.

f) Prior Inconsistent Statements. Prior statements made under oath
may be admitted to impeach a witness if the statement is inconsistent
with the witness’ testimony at hearing.

g) Oral and Written Statements. Oral and written statements from
participants may be taken at hearing in accordance with Section 101.628
of this Part.101.628.

(Source: Amended at 41 Iii. Reg. — , effective

____________

Section 101.628 Statements from Participants

a) Oral Statements. The hearing officer may permit a participant to
make oral statements on the record when time, facilities, and concerns
for a clear and concise hearing record so allow. The oral statements
must be made under oath and are subject to cross-examination. (See

Sections 101.110 and 101.114 of this Part.101.114.)



ID) Written Statements. Any participant may submit written statements
relevant to the subject matter at any time prior to hearing or at
hearing. Participants submitting such a statement will be subject to
cross-examination by any party. Written statements submitted without
the availability of cross-examination will be treated as public comment

in accordance with subsection (c) of this Scction and will be afforded
lesser weight than evidence subject to cross-examination.

c) Public Comments or Amicus Curiae Briefs. Oral public comment may
be made on the record at a hearing and is not subject to

cross-examination. Additionally, pParticipantoarticioants may file
written public comments subject to the requirements of this Section and

the hearing officers schedule for completion of the record. The Board
also allows for the filing of amicus curiae briefs by non-party
participants. Amicus curiae briefs will be allowed in accordance with

Section 101.110 of this Part.1O1.11O.

1) Written public Public comments must be filed within 14 days after
the close of the last hearing unless the hearing officer specifies a
different date for submission of post-hearing comments. However, all
public comments must be filed with the Board no later than 30 days
before the decision date, unless the hearing officer orders otherwise to
prevent material prejudice. Consistent with the burden of proof in a
proceeding, the hearing officer may provide for differing filing
deadlines with respect to post-hearing comments by different persons.

Under pursuant to hearing officer order, rebuttal public comments may be
submitted.

2) All public comments must present arguments or comments based on

evidence contained in the record. The comments may also present legal
argument citing legal authorities.

3) Comments must be filed with the Board. Comments will be
distributed to parties and the hearing officer by the Clerks office.

(Source: Amended at 41 Ill. Reg. — , effective

____________

SUBPART I: REVIEW OF FINAL BOARD OPINIONS AND ORDERS

Section 101.902 Motions for Reconsideration

In ruling upon a motion for reconsideration, the Board will consider
factors including new evidence, or a change in the law, to conclude that
the Board’s decision was in error. (See also Section 101.520 of this
Part.1O1.520.) A motion for reconsideration of a final Board order is
not a prerequisite for the appeal of the final Board order.

(Source: Amended at 41 Ill. Reg. — , effective

Section 101.904 Relief from Final Opinions and Orders



a) Upon its own motion or motion of any party, the Board may correct
clerical mistakes in orders or other parts of the record and errors
therein arising from oversight or omission. Thc mista]ccs may bc o
corrcctcd by thc Board before the appeal is docketed in the appellate
court. After Thcrcaftcr, whilc the appeal is pending, the mistakes may
be corrected only with permission lcavc of the appellate court. Any
corrected order will be mailed to all parties and participants in that
proceeding.

b) On written motion, the Board may relieve a party from a final
order entered in a contested proceeding, for the following:

1) Newly discovered evidence that existed at the time of hearing and
that by due diligence could not have been timely discovered;

2) Fraud (whether intrinsic or extrinsic) , misrepresentation, or
other misconduct of an adverse party; or

3) Void order, such as an order based upon jurisdictional defects.

c) A motion under this Section does not affect the finality of a
Board order or suspend the operation of a Board order. The motion must
be filed in the same proceeding in which the order was entered but is
not a continuation of the proceeding. The motion must be supported by
oath or affidavit or other appropriate showing as to matters not of
record. All parties or participants in the proceeding must be notified

by the movant as provided by Section 101.304 of this Part.1O1.304.

ci) A motion under subsection (b) of this Scction must be filed with
the Board within one year after entry of the order except that a motion
under pursuant to subsection (b) (3) of this Scction must be filed within
a reasonable time after entry of the order.

e) Any response to a motion under this Section must be filed within
14 days after the filing of the motion.

(Source: Amended at 41 Ill. Reg. — , effective

Section 101.906 Judicial Review of Board Orders

a) Under pursuant to Sections 29 and 41 of the Act [415 ILCS 5/29 and
41] and Supreme Court Rule 335, judicial review of final Board orders is

available from the appellate court. However, under pur3uant to Section
11-60 of the Property Tax Code [35 ILCS 200/11-60] , judicial review of
final Board orders in tax certification proceedings is available from
the circuit court.

b) For purposes of judicial review, a final Board order is appealable
as of the date of service of the final order upon the appealing person
(see Section 101 . 300 (d) )



c) The procedure for stay of any final Board order during appeal will
be as provided in Rule 335 of the Rules of the Supreme Court of Illinois

(Ill. S. Ct. Rule 335)

(Source: Amended at 41 Ill. Req. — , effective _)

SUBPART J: ELECTRONIC FILING AND E-MAIL SERVICE

Section 101.1000 Electronic Filing and E-Mail Service

a) The Board provides the opportunity to file and access documents
electronically through its Clerk’s Office On-Line (COOL) . COOL is
located on the Boards website (www.ipcb.state.il.us) . The Board has
taken steps designed to ensure the integrity and security of COOL in
accordance with State policies developed under the Electronic Commerce
Security Act [5 ILCS 175]

b) To file an electronic document with the Board, a person must
upload the document on COOL. Electronic filing is not accomplished by
sending a document to the e-mail address of the Clerk or hearing
officer.

c) Except as provided in Section 101.302(h) (2), (h) (3), (h) (4), and
(j) Of this Part and Section 101.1050 of this Subpart,1O1.1050. all
documents may be filed through COOL. However, if filing through COOL is
not reasonably practicable, the Board, the hearing officer, or the Clerk

may
grant permission to file in paper.If a person filc3 an cloctronic

documont in accordancc with this Subpart, thc pcroon is not rcguircd to

filc a papcr original or copy of that documcnt.

d) Generally, the Clerks Office will not accept paper documents for
filing; however, the Clerks Office will convert paper-filed documents
into electronic documents and place them on COOL, when permission to
file a paper document is granted under subsection (c)

e) All documents filed with the Board may be served by e-mail except
for enforcement complaints, administrative citations, and EMSA
statements of deficiency. (See Section 101.304(c) of this Part and
Section 101.1060 of thi3 Subpart.) 101.1060.)

(Source: Amended at 41 Ill. Reg. — , effective

Section 101.1010 Electronic Filing Authorization and Signatures

a) A person seeking to upload a document on COOL for filing must have
been issued a State of Illinois digital signature certificate under—
purouant to Section 15-310 of the Electronic Commerce Security Act.
(See 5 ILCS 175/15-310.) A link to the subscriber agreement and
application for a State of Illinois digital signature certificate is
available through COOL.



4

1) Maintaining digital signature confidentiality is the
responsibility of the holder of the digital signature certificate. The
certificate holder is responsible for any document electronically filed
by anyone using his or her digital signature certificate.

2) The digital signature certificate holder is responsible for
keeping his or her contact information current.

ID) Each electronic document uploaded on COOL for filing must bear a
facsimile electronic signature (i.e., scanned image of original
pen-and-ink signature) or typographical electronic signature (i.e., ‘/s/
typed name’) of the person authorizing the filing (e.g., attorney,
participant, pro se party) . However, if this electronic signature is
absent, the document will lie deemed to have been signed by the holder of
the digital signature certificate used to upload the document and the
certificate holder will be deemed to have authorized the filing. (See 5
ILCS 175/5-120.) To file an electronic document on behalf of another
person in an adjudicatory proceeding, an electronic signature of a
licensed and registered attorney is required. (See Section 101.400 (a)—
of th±3 Part.)

c) If an electronic document or portion thereof requires the
signatures of any persons in addition to those specified in subsection

t (b) of this Scction (e.g., settlement agreement, witness’ affidavit),
the person authorizing the filing must:

1) Confirm that the additional persons have approved the document or
corresponding portion thereof and obtain their original pen-and-ink
signatures before the document is uploaded on COOL for filing;

2) Ensure that the document or corresponding portion thereof bears
the facsimile electronic signatures of, and indicates the identity of,
the additional persons;

3) Upload the document on COOL as a scanned image containing the
necessary signatures; and

4) Retain the paper original of the document, including the original
pen-and-ink signatures of the additional persons, for one year after the
later of the following:

A) The date on which the time period expires for appealing the final
order of the Board; or

B) If the final order of the Board is appealed, the date on which the
time period expires for seeking any further review in the courts.

4)- In licu of
pcron autnorizing tnc riJ.ing may filc thc papor original of thc
documcnt, including thc original pcn and ink ignaturcs of the
additional pcront, and cparatc1y file the documcnt through COOL



t

without thc facGimile elcctronic 3ignatureG of the additional pcron
(ccc Scction 101.1020(c) (2) of this Subpart)

(Source: Amended at 41 Iii. Reg. — , effective

Section 101.1020 Filing Electronic Documents

a) COOL. To file an electronic document through COOL, the document
must first be uploaded on COOL.

b) Digital Signature Certificate. Uploading a document on COOL
requires a valid State of Illinois digital signature certificate.

c) Uploading Hours. Electronic documents may be uploaded on COOL 24
hours per day, every day.

d) E-Mail Receipt. Uploading a document on COOL will generate an
e-mail receipt for the digital signature certificate holder. The
receipt will verify the date and time when the document was uploaded on
COOL.

e) Time of Filing. Subject to subsection (f) of this Scction, an
electronic document uploaded on COOL will be considered filed as of the
date and time specified on the e-mail receipt generated under pursuant
o—subsection (d) of this $cction, except that:

1) A document uploaded on a Saturday or Sunday, on a national or
State legal holiday, or after 4:30 p.m. on a weekday is deemed filed the
next business day.

2) A document uploaded without one or more portions of the filing
(e.g., oversized exhibit; trade secret or non-disclosable information;
copyrighted document proposed for incorporation by reference in a rule)
or without a required oath, affidavit, notarization, signature, or
filing fee is considered filed:

A) On the date that the Clerk receives the documents last missing
item; or

B) On the postmark date of the document’s last missing item if that
item was sent by U.S. Mail, was received after the date of a filing
deadline, and has a postmark date that precedes or is the same as the
deadline date.

3) A document consisting of multiple electronic files is considered
filed as of the date and time specified on the e-mail receipt generated

under
pursuant to subsection (d) of this Scction for the last file

uploaded to complete the document.



f) Review by the Clerk. The Clerk will review electronically each
document uploaded on COOL, validate the proceeding information provided,
and accept or reject the document for filing.

1) If the Clerk accepts an uploaded document, the Clerk’s Office will
e-mail a notice of acceptance to the digital signature certificate
holder, indicating that the filed document may be viewed on COOL.

2) If the Clerk rejects an uploaded document, the Clerk’s Office will
e-mail a notice of rejection to the digital signature certificate
holder. The Clerk may reject an uploaded document because the document
is prohibited from being filed electronically under pursuant to Section
101.302(h) (3) or (h) (4) of this Part, the document fails to comply with
file size or naming requirements of Section 101.1030(c) of this Subpart,
or the document is corrupted or otherwise cannot be readily opened. If
an uploaded document is rejected by the Clerk, the Board may, upon good
cause shown, enter an order deeming the document filed as of the date
and time specified when the document was uploaded on COOL, subject to

subsections (e) (1) through (e) (3) of thiD Scction.

_

g) Technical Failure. If an electronic document is not uploaded, or
is materially delayed in uploading, on COOL due to a technical failure,
the Board may, upon good cause shown, enter an order deeming the

document uploaded under pur3uant to subsection (d) of this Scction as of
the date and time of the first attempted uploading. “Technical failure”
as used in this subsection is limited to a system outage of COOL or
other malfunction of the hardware, software, or telecommunications
facilities of the Board or the Board’s electronic filing provider.
“Technical failure”, therefore, does not include any malfunction of the
equipment used by the person authorizing the filing or the digital
signature certificate holder.

h) Clerk’s Electronic Stamp. An electronic document uploaded on COOL
and accepted by the Clerk for filing will be endorsed by the Clerk with
a file stamp setting forth the date of filing. This file stamp will be
merged with the electronic document and visible when the document is
viewed on COOL. Electronically filed documents so endorsed have the
same legal effect as paper documents file- stamped by the Clerk

conventionally in accordance with Section 101.300(b) of this Part.

i) Decision Deadlines. For purposes of Board decision deadlines, the
decision period does not begin until the date on which the electronic
document constituting the initial filing is considered filed under this
Section.

j) Filing Deadlines. The electronic filing of a document does not
alter any applicable filing deadlines.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 101.1030 Form of Electronic Documents for Filing



a) In addition to complying with the formatting requirements of

Section 101.302(g) and (j) of this Part, electronic documents uploaded
on COOL for filing must be in one of the following electronic formats:

1) Adobe Portable Document Format (P1W), version 2.0 or greater;

2) Microsoft Word for Windows, version 6.0 or greater;

3) Corel WordPerfect for Windows, version 6.0 or greater; or

4) Microsoft Excel for Windows, version 4.0 or greater.

b) Generally, electronic documents filed in accordance with this
Subpart will be posted to COOL by the Clerk’s Office in text-searchable
Adobe PDF. When practicable, persons should:

1) Upload their electronic documents on COOL in text-searchable Adobe
PUF; and

2) Convert their electronic documents to a text-searchable Adobe PDF
directly from the program used to create the document, rather than from
a scanned image of the paper document.

c) No single electronic file uploaded on COOL, whether constituting
all or part of an electronic document, may contain more than 10
megabytes (MB) of data. To comply with this requirement, an electronic
document may be divided into parts and submitted as multiple electronic
files, each file being 10 MB or less. The person authorizing the filing
is responsible for dividing the document into appropriately-sized files
and naming each file to reflect its place within the electronic
document.

d) Multiple electronic documents, whether for the same proceeding or
different proceedings, must be uploaded separately on COOL and,
therefore, must not be combined into a single electronic file for filing
through COOL.

e) Electronic documents may contain links to material external to the
filed document. However, links to external material are for convenience
purposes only. The external material behind the link is not considered
part of the filing or the record of the proceeding in which the document
was filed.

f) All documents uploaded on COOL must be free of viruses or other
harmful processes. If an electronic document containing a virus or
other harmful process is uploaded on COOL, the Board may, consistent

with Section 101.800(b) and (c) of this Part, impose sanctions,
including barring the document from being filed in any manner and
barring the person authorizing the filing or the digital signature
certificate holder from any further electronic filing through COOL.

g) Documents filed under Section 101.302(h) (2) must:



1) Include bookmarks, immediately viewable when the document is
opened, to individual documents in the same order as they appear in the
corresponding Table of Contents to facilitate navigation and location of
specific contents within the record; and

2) Pagination must be displayed on each document in the bottom
right - corner.

(Source: Amended at 41 Iii. Reg. — , effective

Section 101.1040 Filing Fees

a) Filing fees are specified in Section 101.302(e) of this Part. The
Clerk’s Office imposes no additional fee to file a document
electronically.

b) A person seeking to file an electronic document that requires a
filing fee must either:

1) Pay the fee with a valid credit card through COOL when the
document is uploaded on COOL; or

2) Deliver payment to the Clerks Office in the form of government
voucher, money order, or check made payable to the Illinois Pollution
Control Board.

(Source: Amended at 41 Ill. Reg. — , effective

Section 101.1050 Documents Required in Paper or Excluded from
Electronic Filing

a) A document containing information claimed or determined to be a

trade secret, or other non-disclosable information under pursuant to 35
Ill. Adm. Code 130, is prohibited from being filed electronically and
must instead be filed only in paper under pursuant to Section
101.302(h) (3) of this Part. The version of the document that is
redacted under pursuant to 35 Ill. Adm. Code 130 may be filed through
COOL.

b) If a rulemaking proposal contains a document that is protected by

copyright law (17 USC 101 et seq.) and proposed under pursuant to
Section 5-75 of the IAPA [5 ILCS 100/5-75] to be incorporated by
reference, that copyrighted document is prohibited from being filed
electronically and must instead be filed only in paper under pursuant to
Section 101.302(h) (4) of this Part. The remainder of the rulemaking
proposal may be filed through COOL.



(Source: Amended at 41 Iii. Reg. — , effective

Section 101.1060 E-Mail Service

a) Except as provided in subsections (b) and (c) , a person required
to serve a document may serve the document by e-mail, in lieu of serving
a paper document, if the recipient has consented to e-mail service in
the proceeding and has not revoked the consent. (See Section 101.1070.)
To serve a document by e-mail, it is not necessary to electronically
file the document or to obtain a State of Illinois digital signature
certificate.

ID) Service of enforcement complaints and EMSA statements of
deficiency on a respondent must be made personally, by U.S. Mail with a
recipients signature recorded, or by a third-party commercial carrier
with a recipient’s signature recorded. (See Section 101.304(c) (2).)

c) Service of administrative citations must be made as required under
35 Ill. Adm. Code 10$.

d) A person required to serve a document on the hearing officer must
serve the hearing officer by sending the document to the hearing
officer’s e-mail address in lieu of serving a paper document upon the
hearing officer if the person has the capability of serving the document
by e-mail.

e) When a document is served by e-mail, documentation of service must
be filed with the Clerk and served on all persons entitled to service in
that proceeding. A sample form of affidavit or certificate of e-mail
service is available in Appendix H. An affidavit or certificate of
e-mail service must include the following:

1) The e-mail address of the recipient and the person authorizing the
filing;

2) The number of pages in the e-mail transmission;

3) A statement that the document was served by e-mail; and

4) The date of the e-mail transmission and the time by when it took
place.

f) If any computer malfunction precludes the e-mail service of a
document, the person authorizing the filing must promptly serve the

document in paper under pursuant to Section 101.304(c).

9) Except for final adjudicatory orders of the Board, which the
Clerk’s Office serves in paper by certified mail, the Clerk’s Office
will serve Board orders and hearing officer orders by e-mail, in lieu of
serving paper documents, if the recipient has consented to e-mail



service in the proceeding and has not revoked the consent. (See Section
101.1070.) The Clerk will record the date and time of e-mail service,

consistent with subsection (e) of this Section.

(Source: Amended at 41 Ill. Reg. — , effective

Section 101.1070 Consenting to Receipt of E-Mail Service

a) In any proceeding, a person consents to e-mail service of
documents in lieu of receiving paper documents by:

1) Filing a ‘Consent to Receipt of E-Mail Service” (see sample form
of consent in Appendix I);

2) Providing the hearing officer, during a hearing or conference,
with an e-mail address that is designated for receiving service;

3) Filing an attorneys appearance contaL1ing an e mail address that
is designated for receiving ocrvicc; or ; or

4) Appearing on a notice list or service list and providing the
Clerk’s Office with an e-mail address that is designated for receiving
service.

b) At any time during a proceeding, consent to e-mail service may be
provided as set forth in subsection (a) . To accept e-mail service, it
is not necessary to obtain a State of Illinois digital signature
certificate.

c) A person’s consent to receiving e-mail service may be revoked by
that person at any time during the proceeding upon the person’s filing
of a notice of the revocation with the Clerk’s Office. However, an
attorney who filed an appearance may not revoke consent unless the
appearance is withdrawn.

d) Upon a change in the e-mail address of a recipient of e-mail
service, the recipient must notify the Clerk’s Office of the e-mail
address change for each pending proceeding in which the person has
consented to e-mail service.

(Source: Amended at 41 Ill. Reg. — , effective

Section lOl.APPENDIX A Captions

Section lOl.ILLUSTRATION L Site-specific Rulemaking

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:



PROPOSED SITE SPECIFIC WATER) Rxx-xxx
POLLUTION REGULATIONS ) (Site-Specific Rulemaking-X)
APPLICABLE TO XYZ
UTILITIES COMPANY OF ILLINOIS
DISCHARGE TO XYZ CREEK:
35 Iii. Adm. Code

BOARD NOTE: The Board notes that all docket numbers consist of letter(s)
followed by two numbers. The first two digit number is the fiscal year
the matter was filed. Then the second number is the sequential number
for that type of filing the Board has received that year. Persons
making filings are not responsible for the Board docket number on the
original filing. The Clerk of the Board will assign the appropriate
docket number when the matter is filed. All filings in a matter that

has been assigned a docket number must should contain a docket number
located as indicated on the examples above. The Board will also be
designating its opinion and orders with the type of case and media
involved in the matter. Where the above examples have the type of case
followed by “X’, the Board will, for example if the case is dealing with
a variance from certain water regulations, put the media, water, after
variance to become TVarianceWaterT. Again, persons making filings need
not place this on original filings. However, all filings in a matter

that has been assigned the media must should indicate that media in the
location as in the above examples. Where there are specific procedural
rules developed for specific types of cases, as in a ‘UST Appeal’,

persons making filings must should follow those examples.

(Source: Amended at 41 Ill. Reg. — , effective
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I 02 . 6 1 2 Adoption of Emergency Regulations
I 02 . 6 1 4 Adoption of Peremptory Regulations
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Section
I 02.700 Filing of Motions for Reconsideration
102.702 Disposition ofMotions for Reconsideration
I 02.704 Correction of Publication Errors
102.706 Appeal

SUBPART H: OUTSTANDING RESOURCE WATER DESIGNATION

Section
1 02.800 Applicability
102.810 Petition
1 02.820 Petition Contents
102.830 Board Action

1 02.APPENDIX A Comparison of Former and Current Rules (Repealed)

AUTHORITY: Implementing Sections 5, 7.2, 13(c), 13.3, 17.5, 22.4(a), 22.4(d), 22.7(d), 27, 28,
28.2. 28.6. 29, and 41 ofthe Environmental Protection Act (Act) [415 ILCS 5/5, 7.2, 13(c). 13.3.
17.5. 22.4(a). 22.4(d), 22.7(d), 27. 28, 28.2. 28.6. 29. and 411 and authorized by Sections 26 and
27 ofthe Act [415 ILCS 5/26 and 27].

SOURCE: Originally adopted as Chapter 1 : Procedural Rules, Part II: Regulatory and Other
Nonadjudicative Flearings and Proceedings, in R70-4, 1 PCB 43, October 8, W-197O; codified
at 6 Iii. Reg. 8357; amended in R84-lO at 9 Ill. Reg. 1398, effective January 16, 19841985; Part
repealed. new Part adopted in R88-5(B) at 14 Ill. Reg. 9210, effective May 24, 1990; amended in
R90-16 at 14 Ill. Reg. 20471,20472. effective December 1 1, 1990; old Part repealed, new Part
adopted in ROO-20 at 25 Ill. Reg. 5 87, effective January 1 . 200 1 ; amended in RO 1 - 1 3 at 26 Ill.
Reg. 3498, effective February 22, 2002; amended in R04-24 at 29 Ill. Reg. 8776, effective June
8. 2005; amended in RiO-i 8 at 34 Iii. Reg. 34-12193. effective August 9, 2010; amended in
Ri 4-2 1 at 39 Ill. Reg. 2333, effective January 27, 201 5; amended in R16-17 at 40 Ill. Reg. 7955,
cliective May 20, 2016; amended in R17-18 at 41 Ill. Reg. . effective

__________
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SUBPART A: GENERAL PROVISIONS

Section 102.lt)O Applicability

a) This Part applies to all regulatory and informational hearings and proceedings, and
must be read in conjunction with 35 Ill. Adrn. Code 101 . Hearings conducted
under pursuant to this Part are quasi-legislative in nature and the purpose of the
hearings is to gather information and comments to guide the Board in its
rulemaking process. All testimony must be sworn.

b) All persons taking part in these hearings are participants, rather than parties as in
contested cases. Non-attorneys may represent themselves and others at regulatory
hearings and may ask questions ofwitnesses or give testimony or comment as
allowed by the hearing officer.

(Source: Amended at 41 Ill. Reg. — . effective

____________)

Section 102.106 Types of Regulatory Proposals

a) The Act provides for 5 types ofregulatory proposals:

1) Identical-in-substance rulemakings, as defined in Sections 7.2, 13.3, 28.2
and 28.4 ofthe Act [415 ILCS 5/7.2, 13.3, 28.2, and 28.4];

2) Federally required rules. as defined in Section 28.2 ofthe Act [415 ILCS
5/28.2];

3 ) Other regulatory proposals, both of general applicability and not of general
applicability as allowed by Sections 26. 27 and 28 of the Act [4 1 5 ILCS
5/26, 27. and 28];

4) Clean Air Act fast track rulemakings as defined by Section 28.5 of the Act
[415 ILCS 5/28.5]; and

5) Rulernakings to update incorporations by reference, as allowed by Section
28.6 ofthe Act [415 ILCS 5/28.6].

b) The IAPA provides for three types of rulemakings:
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1) General rulemaking under pursuant to Section 5-40 ofthe IAPA [5 ILCS
100/5-;40];

2) Emergency rulemaking under pursuant to Section 5-45 ofthe IAPA [5
ILCS 100/5-45]: and

3) Peremptory rulemaking under pursuant to Section 5-50 ofthe IAPA [5
ILCS 100/5-50].

(Source: Amended at 41 Iii. Reg. —

______,

effective

______________)

Section 102.108 Public Comments

a) The Board will accept written comments from any person concerning a regulatory
proposal during the first notice period as defined in Section 102.604 ofthis Part.
However. when adopting identical-in-substance regulations. the Board will accept
written comments from USEPA and other persons for at least 45 days after the
date of publication of the proposed regulations or amendments in the Illinois
Register in accordance with Section 102.610 ofthis Part.

b) Any person may submit written comments on any proposal within 14 days after
the receipt ofthe hearing transcript in Board offices unless otherwise specified by
the hearing officer or the Board.

c) Comments must be filed with the Clerk and served in accordance with 35 Ill.
Adrn. Code 1 0 1 . Subpart C. upon the Environmental Protection Agency (Agency),
Department of Natural Resources (DNR), the Attorney General (if a participant),
the proponent, and the participants on any service list established by the hearing
officer under pursuant to Section 102.422 ofthis Part unless otherwise specified
by the hearing officer or the Board.

d) Comments that are not timely filed or properly served will not be considered,
except as allowed by the hearing officer or the Board to prevent material
prej udice.

(Source: Amended at 41 Ill. Reg. —

_____,

effective

____________

Section 102.1 10 Waiver of Requirements (Repealed)
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The Board may waive any of the non-zstatutory requirements of this Part upon a showing
by a person that a particular requirement would create an undue burden on that person
such as where the burden of compliance imposes financial costs that would preclude
further participation. or where compliance would result in the provision of information
already provided in that proceeding.

(Source: Repealed at 41 Ill. Reg. —. effective

_____________

Section 102.1 12 Other Proceedings

Under pursuantPursuant to Section 5(d) of the Act or other applicable law, the Board may
conduct such other noncontested or informational hearings as may be necessary to accomplish
the purposes of the Act or other applicable law. The hearings may include inquiry hearings to
gather information on any subject the Board is authorized to regulate.

(Source: Amended at 41 Ill. Reg.

______—,

effective

_____________)

Section 102.114 Hearings

Hearings will be conducted under psuantundernsut to 3 5 Ill. Adrn. Code 101 .Subpart F,
including any hearing held by videoconference (see 35 111. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg. —, effective

___________)

SUBPART B: REGULATIONS OF GENERAL APPLICABILITY, RESOURCE
CONSERVATION AND RECOVERY ACT (RCRA) AMENDMENTS,

AND SITE-SPECIFIC REGULATIONS

Section 1 02.202 Proposal Contents for Regulations of General Applicability

LEach proponent must set forth the following in its &proposal must include:

a) The language of the proposed rule, including any existing regulatory language
proposed to be amended or repealed. Language being added must be indicated by
underscoring, and language being deleted must be indicated by strike-outs. The
proposed rule must be drafted in accordance with 1 Ill. Adm. Code 100.Subpart C;

b) A statement of the reasons supporting the proposal, including a statement of the
facts that support the proposal. and a statement of the purpose and effect of the
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proposal, including environmental, technical, and economic justification. The
statement must discuss the applicable factors listed in Section 27(a) ofthe Act.
The statement must include, to the extent reasonably practicable, all affected
sources and facilities and the economic impact ofthe proposed rule;

e)-jA synopsis of all testimony to be presented by the proponent at hearing;

*Any material to be incorporated by reference within the proposed rule tinder
pursuant to Section 5-75 ofthe IAPA [5 ILCS 100/5-75];

e) A descriptive title or other descri/ion ofany published siitdy or research report
used in CleVelOpiflg tiW iule, the idefltitv ofthe person i’ho per/örmed such study,
and ci description of vhere the public inaj obtain a copy ofany such study or
research report. lithe study was performed by an agency or by a person or entity
thai contracted ;‘iih the agency/or the perfbrmance ofthe stitdy, the agency shall
also make copies o/the underlying data available to members ofthe public upon
request ifthe data are not protectedfrom disclositre under the freedom of
Inforincition Act [5 ILCS 140]. [5 ILCS 100/5-40(3.5)];

f) Documentation of service upon all persons required to be served under pursuant to
Section 102.422 ofthis Part;

g) Unless the proponent is the Agency or DNR, a petition signed by at least 200
persons. under pursuant to Section 28 of the Act and Section 1 02.4 1 0(b) of this
Part;

h) When the Agency proposes a rule it believes is federally required, a certification
in accordance with Section 102.500 ofthis Part;

i) for a proposed rule that amends an existing Board rule, a written statement or
certification that the proposal amends the most recent version of the rule as
published on the Board’s Web site or as obtained from the Clerk;

j ) AflWhe1Anhu the proponent is a State agency, an electronic version of the
proposed rule language information required under subsection (a) of this Section

in the format specified in Section35 Ill. Adm. Code 101 . l030Microsoft Word for
Windows, version 6.0 or greater; and

k) When any information required under this Section is inapplicable or unavailable, a
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complete j ustification for the inapplicability or unavailability.

(Source: Amended at 41 Iii. Reg. — , effective

______________)

Section 102.204 Proposal of RCRA Amendments

In addition to satisfying the requirements of Section 102.202 ofthis Part, any proposal to amend
the RCRA regulations must:

a) Indicate whether it is made under pursuant to the provisions of Section 22.4(a),
22.4(b) or 22.4(c) ofthe Act;

b) Include a listing ofall amendments to the corresponding federal regulations since
the period encompassed by the last amendment ofthe Boards RCRA rules; and

c) Include a certificate of service indicating that a copy of the proposal has been
served on the USEPA. Service must be made at the following address:

Director, Waste Management Division
USEPA. Region V
77 W. Jackson Street
Chicago. Illinois 60604

(Source: Amended at 41 Ill. Reg. —, effective

Section 102.206 Notice of Site-Specific RCRA Proposals

a) Public notice ofhearings on site-:specific RCRA proposals will be given at least
30 days before the date ofthe hearing.

b) In addition to the requirements of Section 28 ofthe Act, the Board, at a minimum,
will give notice of hearings on a site-specific RCRA proposal to the following
persons:

I ) Federal agencies as designated by the USEPA;

2) Illinois Department of Transportation;

3 ) DNRlllinois Department of Natural Resources;
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4) Illinois Department of Public Hea1th

5) The Governor of any other state adj acent to the county in which the facility
is located: and

6) Elected officials ofany counties in other states, adjacent to the county in
which the facility is located, and elected officials in any municipality, in
another state, if it is the closest population center to the facility.

c) In addition to the methods ofnotice by publication of Section 28 ofthe Act and
Section 102.416 ofthis Part, the Board will give notice by broadcast over at least
one radio station in the area of the facility containing the information required by
Section 102.4l6subsections 102.416(d)(2) and (d)(4) through (d)(2) of this
Section.

d) A hearing notice on a site-specific RCRA proposal will include the following
information:

1) The address ofthe Board office

2) Name and address of the proponent and. if different, of the facility for
which the site-specific rule is sought;

3) A brief description of the business conducted at the facility and the activity
described in the proposal;

4) A description ofthe reliefrequested in the proposal;

5 ) Name, address, e-mail address, and telephone number of the Clerk of the
Board, from whom interested persons may obtain further information,
including copies of the proposal;

6) The name, address, e-mail address, and telephone number ofthe Agency’s
representative in the rulemaking

7) A description of any written comment period or a statement that a
comment period will be established in the future;
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8) A statement that the record in the rulemaking is available at the Board
office for inspection, except those portions that are claimed or determined
to be trade secrets, and that procedures are available whereby disclosure
may be sought by the public. Any such claim must be made in accordance
with 35 Ill. Adm. Code 130;

9) A statement that site-specific rules may be adopted under pursuant to 415
ILCS 5/27 and Section 102.2t)2 ofthis Part, and a citation to the Board
regulations sought to be modified; and

I 0) Any additional information considered necessary or proper.

(Source: Amended at 41 Ill. Reg. — , effective )

Section 1 02.2 1 0 Proposal Contents for Site-Specific Regulations

Proponents of site-specific regulations other than those relating to RCRA must comply with the
requirements of Section 102.202 ofthis Part in addition to the following requirements:

a) The proposal must set forth the language of the proposed site-specific rule.
including any existing regulatory language proposed to be amended or repealed.
Language being added must be indicated by underscoring and language being
deleted must be indicated by strike-outs. If the proposed site-specific rule seeks
an exemption from or modification of a rule of general applicability, the proposed
site-specific rule may not be proposed as an amendment to the general rule.
Instead, the site-specific rule must be proposed as its own Section;

b) in the event that the proposed rule would replace the applicability of a general rule
to the pollution source, the proposal must specify. with supporting documentation.
the reasons why the general rule is not technically feasible or economically
reasonable for the person or site. The documentation must include relevant
information on other similar persons or sites’ ability to comply with the general
rule. Where relevant to the Board’s consideration. the proposal must also include
information pertaining to existing physical conditions, the character ofthe area
involved, including the character ofsztrrottnding land itses, zoning classifications,
and the ncitztre ofthe existing air quality or receiving body ofwater [4 1 5 ILC$
5/27(a)];

c) A descriptive title or other description ofany published study or research report
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1) Be far the sole purpose ofrepicicing a re/èrence to an older or obsolete
version ofa document with a re/irence to the current version ofthat
document or its successor document: and

2) Comply with Sections 5-10 and5-75 ofthe JAPA [5 ILCS 100/5-40, 5-75].
[415 JLCS 5/28.6(b), (c)]

c) Sections 27 and 28 oft/ic Act [41 5 ILCS 5/27. 28] do not apply to rulemaking
under this Section. [415 ILCS 5/28.6(c)] Accordingly, for rulemaking under this
Section. the Board will not hold any public hearings nor request that the
Department of Commerce and Economic Opportunity conduct a study of the
economic impact of the proposed amendment.

d) A proposal to update an incorporation by reference under this Section must:

1) Include a statement of the reasons supporting the proposal. including a
statement ofthe facts that support the proposal, and a statement of the
purpose and effect ofthe proposal;

2) Comply with subsections (a), (d), (e), (f), (i), and (j) ofSection 102.202 of
this Part; and

3 ) When any information required under this subsection (d) is inapplicable or
unavailable, the proposal must provide a complete justification for the
inapplicability or unavailability.

e) I/an objection to the proposed ai’nendment is/fled ditring the pitblic comment
period required ;tndei- Section 5-40 ofthe JAPA [5 ILCS 100/5-40], then the
proposed amendment cannot be adoptedpitrsuani to this Section. [4 1 5 ILCS
5/28.6(d)]

f) Nothing in this Section precludes the adoption ofa change to an incorporation by
reference throitgh other law/itl rulemakingprocethtres. [4 1 5 ILCS 5/28.6(d)]

(Source: Amended at 41 Ill. Reg. , effective

_____________)

Section 102.212 Dismissal

a) Failure ofthe proponent to satisfy the content requirements for proposals under
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this Subpart or failure to respond to Board requests for additional information will
render a proposal subject to dismissal for inadequacy.

b) Failure ofthe proponent to pursue disposition ofthe proposal in a timely manner
will render a proposal subject to dismissal. In making this determination, the
Board will consider factors including the history of the proceeding and the
proponent’s compliance with any Board or hearing officer orders.

c) A proposal will be dismissed for inadequacy in cases in which the Board, after
evaluating the proposal. cannot determine the statutory authority on which the
proposal is made. In all such cases. a statement informing the proponent of the
Boards basis for dismissal will be made. Dismissal ofa proposal will not bar a
proponent from re-submitting a proposal in the absence of any deadline imposed
by applicable law or Board regulations.

d) Any person may file a motion challenging the statutory authority or sufficiency of
the proposal under pursuant to 35 Ill. Adm. Code lOl.Subpart E.

(Source: Amended at 41 Ill. Reg. , effective

____________

SUBPART C: CLEAN AIR ACT AMENDMENTS (CAAA)
FAST TRACK RULEMAKING

Section 102.30t) Applicability

This Subpart applies to the athption qiritles proposed by the Agency and required to be adopted
by the Slate under the Clean Air Act as amended by the Clean Air Act Amendments of]990
(C4AAf A “/tst—track” ritlemakingproceeding is a proceeding to promulgate a rule that the
CA11A recjitires to he adopted. For pitiposes o/this Section, “requires to be adopted” refers only
to thOSe iegitlations Oi J)artS ()/regulationsfor which the United States Environmental
Pioleelion Agency’ is empm;’ered to impose sanctions against the Siate/oifail;tie to adopt site/i
rides. [415 ILCS 5/28.5(a), (c)]

(Source: Amended at 41 Ill. Reg. _ , effective

______________

Section 102.302 Agency Proposal

a) When proposing a regulation required by the CAAA, the Agency proposal must
meet the following requirements:
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1 ) Set The proposal must set forth the proposed rule, which must be drafted
in accordance with I Ill. Adm. Code lOO.Subpart C;

2) Include The proposal must have a cover sheet that prominently states that
the Agency proposes the rule under Section 28.5 ofthe Act, unless another
provision q/ the Act specifies the method/or adopting a specific rule [415
WCS 5/28.5(c)];

3) Clearly The proposal must clearly identifr the provisions andportions of
the/deral statute, regitlalions, guidance, policy statement, or other
documents upon which the ritle is based [415 ILCS 5/28.5(e)(3)];

4) Include The proposal must include supporting documentation/or the ride
that sitmmarizes the basis of/he ride [415 ILCS 5/28.5(e)(4)];

5) Describe The proposal must describe in general the alternative selected
and the hasisför the alternative [415 ILCS 5/28.5(e)(5)];

6) Summarize The proposal must summarize the economic and technical data
that the Agency relied upon in drafting the proposed rule;

7) Include The proposal must include a list of any documents that the Agency
directly relied upon in drafting the proposed rule or that the Agency
intends to rely upon at hearing, and copies ofthe documents;

8) Set The proposal must set forth a description ofthe geographical area to
which the rule is intended to apply, a description ofthe process or
jrocesses affected, and identification by classes ofthe entities expected to
he aftc1ed, and a list ofsoitrces expected to be affrcted by the r;tle to the
extent known to the Agency [415 ILCS 5/28.5(e)(8)1;

9) Include descriptive title or other description ofany published stitdy
or research report itsed in developing the rule, the identity ofthe person
Hl7() perforined such study, ctnd a descriplion o/where the public may
obtain a copy ofany such study or research report. Ifthe 5111(1)) was

peiJornieci by an agency or by aperson or entity that contracted ‘vith the
agency/or the performance ofthe study, the agency shall also make copies
ofihe underlying data available to members ofthe pitblic upon request if
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(Source: Amended at 41 Iii. Reg. , effective

_____________

Section 102.402 Motions, Production of Information, and Subpoenas

Motion practice. production of information and the issuance of subpoenas in regulatory
proceedings is governed by 3 5 111. Adm. Code 1 0 1 . All motions and responses must be filed with
the Board and served upon the hearing officer, the proponent, the Agency, and all persons on any
service list established under pursuant to Section 102.422(b) ofthis Part.

(Source: Amended at 41 111. Reg. — . effective

_____________)

Section 102.408 Prehearing Order

a) No record need he kept ofthe prehearing conference, nor shall any participant or
the Board be boztnd by any discussions conducted at ihe prehearing conference
[415 ILCS 5/27(d)].

b) Notwithstanding subsection (a) of this Section, with the consent ofall particianLc
in the prehearing conference, ihe hearing of/leer may enter a prehearing order
delineating issues to be heard, agreedfltcts, ctnd other matters [41 5 ILCS
5/27(d)].

c) If the participants in the prehearing conference agree to have a prehearing order
entered under pursuant to subsection (b) of this Section, the hearing officer may
require that those participants furnish a draft of a proposed order setting forth the
substance ofthe agreements reached at the prehearing conference. The hearing
officer will enter that order ifhe agrees that it sets forth the substance of the
agreement. The order will identify which participants have agreed to the
substance of the order.

d) A prehearing order 4’ill not be binding on non-participants in the prehearing
conference [415 ILCS 5/27(d)].

(Source: Amended at 41 Ill. Reg. ‘, effective

______________

Section 102.410 Authorization of Hearing

a) The Clerk will assign a docket number to any proposal. All regulatory proposals
will be placed on the Board agenda for determination of adequacy under the
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applicable law and this Part. The proponent must cure any inadequacy identified
by Board order before the proposal will proceed to hearing.

b) The Board will schedule a hearing on a proposal if it finds that the proposal is
supported by an adequate statement ofreasons, is acconipanied by a petition
signed by at least 200 persons, is notplainly devoid ofrnerit and does not deal
with a subject on 14’hiCh a hearing has been held within the preceding six months
[415 ILCS 5/28(a)].

c) In accordance with Section 28(a) ofthe Act, ifa proposal is made by the Agency,
or DNR. the Board shall scheditle a public hearing without regard to the above
conditions in subsection (5) ofthis Section as soon as practicable [415 ILCS
5/28(a)].

d) Under pursuantPursuant to Section 28 ofthe Act, the Board may also in its
discretion sehethtle a pitblie hearing upon ctny proposal without regard to the
above conditions in subsection (5) ofthis Section [415 ILCS 5/28(a)].

e) Ifthe Board determines that a proposal meets the requirements of subsection (5)
of this Section or is otherwise adequate under applicable law, and if any required
filing fee has been paid, the Board will issue an order accepting the proposal for
hearing. Such an order will be construed as starting the time clock for purposes of
any first notice publication deadlines under pursuantunderoursuant to Sections
28.2 and 28.5 ofthe Act.

f) When the Board authorizes a hearing. the Chairman will designate one or more
attending Board members and a qualified hearing officer. A member ofthe Board
may serve as hearing officer if otherwise qualified.

g) The Board may consolidate proposals for hearing or decision.

(Source: Amended at 41 Ill. Reg. —, effective

___________

Section 102.412 Scheduling of Hearings

a) Except as otherwise provided by applicable law, no substantive regulation shall
he adopted, amended, or repealed until after a p;tblic hearing within the area of
the State concerned. In the case of site-specific rules, a public hearing will be
held in the affected area. Except as otherwise provided by applicable law, in the



u!JUHJoijoj9IZOIuo!J3S

(‘z•‘aiii{j7ppUMuy:3inoS)

•1wduI!flUOUO
1cjuouoisio‘isodoadnuouiiiq

t1i?UATSTUOfl1IflJpsodoidijopidwiwouojouoiuuopiij(ci

[(q),’cS3JIcit]iott111jJbawig‘i’iIhacfoad‘qtuo
]3ndttt!3iUtOUO3dasaapi(CUDsrn’apttpasodotdatp.ia&p3&,ikoisn(piusp13(1111/

3iU1OUO399q]‘0]pa]/ttt/iouinqXu/pn/3u/‘/2JO39dXu/Jn3q3//c/nc!d1/1/a3uap/aa

9l/)uodnpdsnq‘uoi,13u?lIualapnd)/D1ti‘uoudoudii.is&si11///DtfSpdl3Off

alp‘anti&aut/3fl8tUDuijc1opnujs;natauipns.u/J3)2isuo3i’u/J1291j)3J1X)U
CunfbjtvdnSDdOcC/SflO3U13j/fllttiSpjaqaq4EnuiXu/d1331f3//qild31l3//c/lidaqtoi
d/qV/il3cWtQ3fl]S]3vdttIi3/tuouo3atinu/3npodd]oudojuo/wun/dxasCpunodd

3wouo3::J((]zun1todc1O3?U10t1031pu13d3ddtttlttOkJJO)UalttIdl3daGi.to
‘‘Q2n1s]313d1t113z;tcouo3aalp3)/DillUflXu/.1t231/atpJb3//c/nddt/)4J/]ou//niispino

aip‘u/dDal/aipaoqoisvaiy•sapti4kdUacotpJbpl2dw/3/WOUO3

al//iuoUi.tt3at/3//C/liltdUO)S139/)D1311/21103//t)1/Sp.tl2OffdtfJSd/lU/29SOdOdCI

at/ho)3fld1tti3iuIouo3aatpjbCpnisiiPflUO3pumioddpoiwouoo1cpurnJodd
3!mouoD:1tizzunioddp!wouo3pund3ddUttUO3jO]UaUt].1l2dG3t/i/121/1

]sanhad7/fl/S1DOffdt//‘snipsocIoicT(uiEjouoidopopqqi3qddi
í’qppTAOJdsii4ujostdcxqijo()LzuoipqTupoxwu(

siisodojjjodwiwouoitiiuosuuujjirzoiuop

(—Afl3jJ‘•xj.jj{17ppuw

iJ1SSDUS‘8O1OIUOflOuimsindipunSUWUIOUTJMJOuoissirnqns

qTOpsoddosi‘UTJ1qiuoiippU!?XqipuiwpoicIutuoipdiimd
squiuippnppsiatxqoqssnwJU1?AOmqjUTJMJO‘UUUq

IUlD1WJ!‘I1JOq1AUWUOflOWTU1AOLUOipnCiduiinsai
pJflOkuuiqpuoiTppiuipjoqowjTij‘ijjouTnqouonow

1E?UTI1SUOWPSflffluosid‘igjouuiqíqpgidssUTIUq4O

iqmnpUoIquuiqisnbosqsii4uUdiDinciisEuioiuuodoidjj(q

[(U)g/cSDJT
ct]•svawovt]jsna113U!/dl/aq7/121/8£tt/Jl3at/‘SUO/tD/1’laJappk-a/1318J0aS123

SIME[NUNEINVcHSOJO’&TJOE13110M

cnIypfl1OIIMODMOLLflTIOJ

TpI79€:JOLJOTocE’Nv3f}HISID3ISIOMTII



IbMNOISR:gG[g4:ER J14P%5O1O21 701 364r0j

POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

a) The hearing officer will set a time and place for hearing. The Clerk will give
notice ofthe hearing as follows or as otherwise required by applicable law:

1 ) By notice in the Boards Environmental Register and on the Boards
website;

2) At least 20 days prior to the scheduled date oft/ic hearing the Board shall
give notice ofsuch hearing bypzthlic advertisement in a newspaper of
general circulation in the area ofthe State concerned. The notice will
include, the date, time, place andpuipose ofsuch hearing [41 5 ILCS
5/28(a)]; and

3) Where required by federal law, including air pollution and RCRA
proposals, newspaper notice will be published at least 30 days before the
hearing date.

b) In accordance with Section 28(a) ofthe Act or as otherwise required by applicable
law. the Clerk will give notice to the proponent and to all persons who are on the
notice list in accordance with Section 102.422 ofthis Part.

c) Unless otherwise required by applicable law. when a hearing is to be held to
satisfy the public hearing requirement ofthe Clean Air Act (42 USC 7401 et seq.)
for State Implementation Plan revisions, the Clerk will give notice ofthe hearing
by publication in the Illinois Register in lieu ofnewspaper notice.

d) Hearings that are continued on the hearing record for a period of 45 days or less
do not require notice that complies with subsection (a), (5), or (c) of this Section.

(Source: Amended at 41 Ill. Reg. — , effective

Section 102.418 Record

All oral testimony will be recorded stenographically. The proposal and all attachments, the
transcript. all written testimony. all exhibits admitted in connection with the hearing, and all
written submissions filed with the Clerk under Section 102.108 ofthis Part before or after the
close of the hearing will constitute the record.
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(Source: Amended at 41 Iii. Reg. —, effective

_____________)

Section 102.422 Notice and Service Lists

a) The Clerk’s Office will maintain a notice list for each regulatory proceeding. The
notice list will consist ofthose persons who have furnished their names and
addresses to the Clerk’s Office concerning the proposal. The Clerk will serve a
copy of all Board orders and hearing officer orders upon the persons appearing on
the notice list.

b) The hearing officer may establish a service list for any regulatory proceeding, in
addition to the notice list. Unless ordered otherwise by the hearing officer,
participants must serve copies of all their respective filings upon the persons
appearing on the service list. In deciding whether to establish a service list,
factors that the hearing officer will consider include the complexity of the
proceeding and the number of participants. For purposes of fast-track
rulemakings under Section 28.5 ofthe Act, participants ofrecord will be the
individuals on the service list.

c) The Board will not accept general requests to appear on all notice lists. Interested
persons must submit their names and addresses for each proceeding in accordance
with subsection (a) ofthis Section.

(Source: Amended at 41 111. Reg. — . effective

_____________

Section 1 02.424 Prehearing Submissionfilings of Testimony Questions Responses and
Exhibits

a) The proponent must file all written testimony and any related exhibits 2 1 days
before the hearing at which the witness testifies, unless the hearing officer directs
otherwise to prevent material prejudice or undue delay.

b) The hearing officer may require the prehearing filing of testimony, questions,
responses. and any related exhibits by the proponent or participants other than the
proponent if the hearing officer determines that the procedure will provide for a
more efficient hearing.

c) All prehearing testimony, questions, responses, and any related exhibits must be
flied with the Clerk in accordance with 35 Ill. Adm. Code 101 .302(h). Persons
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filing these prehearing documents must serve them in accordance with 35 Iii.
Adm. Code 101 .304(c) upon the hearing officer, the Agency, the Attorney
Generals Office, DNR, the proponent, and each participant appearing on any
service list, unless otherwise specified by the hearing officer. The service must be
initiated on or before the date that the prehearing documents are filed with the
Clerk.

d) All prehearing testimony, questions, responses, and any related exhibits must be
labeled with the docket number of the proceeding, the name of the witness
corresponding to the material, and the title of the material.

e) The proponent and each participant who has filed testimony, questions, responses,
or any related exhibits before hearing must bring to the hearing the number of
paper copies of the material that the hearing officer designates.

-Testimony, questions, and responses that are timely filed before the hearing will be
entered into the record as if read, unless the hearing officer determines that it will
aid public understanding to have the material read at the hearing. All persons
testifying will be sworn and subject to cross-examination. Modifications to
prehearing documents may be allowed by the hearing officer at the hearing if the
modifications are either nonsubstantive in nature or would not materially
prejudice another person’s participation at the hearing. Objections to hearing
officer rulings allowing or disallowing the modifications are waived unless raised
at the hearing.

g)-g).When prehearing filing of testimony, questions, responses, and any related exhibits
is required under pursuant to subsection (a) or (b), material that is not timely filed
will be allowed at the hearing only if time permits and the hearing officer
determines that allowing the material will not materially prejudice the proponent
or any other participant. Any of these documents that is not allowed at the hearing
because it was not timely filed before the hearing can be filed after the hearing as
a public comment.

h) For a videoconference hearing under Section 1 02. 1 14, in addition to the other
requirements of this Section, all written testimony, questions, responses, and any
related exhibits, as well as any other document to be offered as a hearing exhibit,
must be received by the Clerk’s Office at least 24 hours before the scheduled start
of the hearing. Any of these documents that is not filed at least 24 hours before
the scheduled start of the videoconference hearing will not be allowed at the
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hearing, but can be filed after the hearing as a public comment.

(Source: Amended at 41 Iii. Reg. —, effective

_____________)

SUBPART E: CERTIFICATION OF REQUIRED RULES

Section 102.502 Challenge to Agency Certification

a) If any person wishes to challenge the Agencys certification that a proposed rule is
a required rule, that person must file an objection to that certification within 21
days after the date of the Boards order accepting a proposal for hearing. The
objection must state the reasons that the objector believes that the proposed rule is
not a required rule, and must include all arguments that the objector wishes the
Board to consider. A copy ofthe objection must be served upon the Agency, the
Attorney General’s Office, and DNR.

b) The Agency may file a response to any objection within 14 days after the service
ofthat objection. No reply by the objector will be allowed, unless the Board
orders otherwise to avoid material prejudice.

c) No hearing will be held on any objection filed under pursuant to this Section.

(Source: Amended at 41 Ill. Reg. _ , effective

____________

Section 1 02.504 Board Determination

a) The Board will rule upon any objection filed under pursuant to this Subpart within
60 days after the date that the Board accepts a proposal for hearing.

b) In ruling upon an objection to an Agency certification, the Board will consider all
information in the record ofthat proceeding, including the proposal, the objection,
and the Agency response to the objection. The burden of proof is on the objector.

c) The Board will give notice of its determination to the objector, the Agency, DNR,
and any person who has asked to be placed on the notice list pursuant to Section
102.422 ofthis Part for that proposal.

d) Orders entered pursuant to this Section are interlocutory in nature and may be
appealed only pursuant to 35 Ill. Adm. Code 101.308.
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(Source: Amended at 4 1 Iii. Reg. —, effective

____________

SUBPART F: BOARD ACTION

Section 102.604 First Notice of Proposed Regulations

Except when otherwise directed by applicable law, the Board will give first notice of its proposed
adoption, amendment, or repeal ofregulations under pursuant to Section 5-40 ofthe IAPA [5
ILCS 100/5-401. The first notice period will be at least 45 days, and will begin on the day that
first notice is published in the Illinois Register. The Board will accept written comments from
any person concerning the proposed regulations during the first notice period.

(Source: Amended at 41 Ill. Reg. — , effective _ )

Section 102.606 Second Notice of Proposed Regulations

a) Except when otherwise directed by applicable law, the Board will give second
notice of its proposed adoption, amendment, or repeal of regulations to JCAR.
The second notice period will begin on the date written notice is received by
JCAR, and will expire 45 days after that date, except as provided by Section 5-40
ofthe IAPA [5 ILCS 100/5-40]. The Board will accept comments only from
JCAR during the second notice period.

b) After the beginning of the second notice period, no substantive changes will be
made to the proposed regulation, except in response to objections or suggestions
from JCAR. Those changes will be made under pursuant to Section 1 02.600 of
this Part.

(Source: Amended at 41 Ill. Reg. — , effective

_____________

Section 102.608 Notice of Board final Action

The Board will give notice of its final action on a proposal to the proponent, the Agency, DNR,
the Attorney General, and all persons on the notice list. The Board will publish notice of its final
action in the Environmental Register and on its WebwebsiteWeb site, and will enter a written
opinion stating the reasons in support of its final action.

(Source: Amended at 41 Ill. Reg. — , effective

______________)
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Section 102.614 Adoption of Peremptory Regulations

a) When the Board finds that a peremptory rulemaking is necessary under pursuant
to Section 5-50 ofthe IAPA, and states in writing its reasons for that finding, the
Board will adopt that peremptory rulemaking upon filing a notice of rulemaking
with the Secretary of State under pursuant to Section 5-70 of the IAPA.

b) Notice ofthe peremptory rulemaking will be published in the Illinois Register in
accordance with Section 5-50 ofthe IAPA.

(Source: Amended at 41 I11.Rg. .

SUBPART G: MOTIONS FOR RECONSIDERATION AND APPEAL

Section 102.706 Appeal

Any final Board order may be appealed to the appellate court within 35 days after the service of
that order (see 35 Ill. Adm. Code 101.300(d)), under pursuant to Sections 29 and 41 ofthe Act
[415 ILCS 5/29 and 41].

(Source: Amended at 41 Ill. Reg. — , effective )

SUBPART H: OUTSTANDING RESOURCE WATER DESIGNATION

Section 1 02.820 Petition Contents

Each proponent must set forth the following information in its proposal:

a) The language of the proposed rule, amendment. or repealer identifying the surface
water body or water body segment being proposed for designation, amendment, or
repeal as an ORW. Language being added must be indicated by underscoring, and
language being deleted must be indicated by strike-outs. The proposed rule must
be drafted in accordance with 1 Ill. Adm. Code 100.Subpart C;

b) A statement describing the specific surface water body or water body segment for
which the ORW designation, amendment, or repeal is requested and the present
designation of the surface water body or water body segment;
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c) A statement describing the area in which the specific surface water body or water
body segment exists, including:

1 ) The existence of wetlands or natural areas;

2) The living organisms in that area, including endangered or threatened
species ofplants. aquatic life or wildlife listed under pursuant to the
Endangered Species Act (16 USC 153 1 et seq.) or the Illinois Endangered
Species Protection Act [41 ILCS 10];

d) A statement supporting the designation, the amendment, or the repeal, including
the health, environmental, recreational, aesthetic or economic benefits of the
designation, the amendment, or the repeal thereof;

e) A statement identifying the anticipated impact on economic and social
development of the ORW designation, amendment. or repeal. This statement
must should include:

1 ) Impacts on the regional economy;

2) Impacts on regional employment;

3) Impacts on the community;

4) A comparison of the health and environmental impacts to the economic
impact of an ORW designation;

t) A statement describing the existing and anticipated uses of the specific surface
water body or water body segment for which the ORW designation, amendment,
or repeal is requested;

g) A statement describing the existing water quality ofthe specific surface water
body or water body segment warranting the ORW designation, amendment, or
repeal;

h) A synopsis of all testimony to be presented by the proponent at hearing;

i) Any material to be incorporated by reference within the proposed designation
under pursuant to Section 5-75 of the Administrative Procedure Act [5 ILCS
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WO/5-75];

:1 ) A descriptive title or other description ofany published study or research report
used in developing the rule, the identity ofthe person who performed such Stitdy,
and a description ofwhere the pttblic may ohtcün a copy ofany sitch study or
research report. Ifthe stitdy was per/brined by an agency or by a person or entity
that contracted with the agency/or the performance ofthe stitdy, the agency shall
also make copies ofthe ;tnderlying data available to members of’the public upon
request ifthe data are not protectedfrorn disclositre under the Freedom of
Information Act [5 ILCS 140]. [5 ILCS 100/5-40(3.5)];

k) Documentation of service upon all persons required to be served under pursuant to
Section O2.81O ofthis Part;

1) Unless the proponent is the Agency or DNR Illinois Department of Natural
Resources or receives a waiver by the Board, a petition signed by at least 200
persons, under pursuant to Section 28 of the Act and Section 102. 1 60(a); and

m) Where any information required by this Section is inapplicable or unavailable, a
complete justification for such inapplicability or unavailability.

(Source: Amended at 41 Ill. Reg. — , effective

___________)

Section 102.830 Board Action

a) Dismissal

1 ) Failure of the proponent to satisfy the content requirements for proposals
under this Subpart or failure to respond to Board requests for additional
information will render a proposal subject to dismissal for inadequacy.

2) Failure ofthe proponent to pursue disposition ofthe petition in a timely
manner will render a petition subject to dismissal. In making this
determination, the Board may consider factors, including the history of the
proceeding and the proponent’s compliance with any Board or hearing
officer orders.

3) Any person may file a motion challenging the sufficiency ofthe petition
under pursuant to 35 Ill. Adm. Code IO1.Subpart F.
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b) Designation of ORW. The Board must designate a surface water body or water
body segment as an ORW and list it in 35 Iii. Adrn. Code 303.206 ifit finds:

1 ) The surface water body or water body segment is of exceptional ecological
or recreational significance; and

2) The benefits ofprotection ofthe surface water body or water body
segment from future degradation outweigh the benefits of economic or
social opportunities that will be lost ifthe surface water body or water
body segment is designated as an ORW.

I (Source: Amended at 41 Ill. Reg. — , effective

____________
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144 AUTHORITY: Implementing Sections 5, 7. 1 , 7.2, 26, 27, 28, 29, 3 1 , 32, 33, 35, 36, 37, 3 8, 40,
145 40. 1 , 40.2, 41 , and 58.7 ofthe Environmental Protection Act (Act) [41 5 ILCS 5/5, 7. 1 , 7.2, 26,
146 27, 28, 29, 31, 32, 33, 35, 36, 37, 38, 40, 40.1, 40.2, 41, and 58.7] and authorized by Sections 26
147 and 27 ofthe Act [415 ILCS 5/26 and 27] and Section 25-101 ofthe Electronic Commerce
148 Security Act [5 ILCS 175/25-10 1].
149
150 SOURCE: Filed with Secretary of State January 1, 1978; codified 6 Ill. Reg. 8357; Part
1 5 1 repealed, new Part adopted in R88-5A at 1 3 Ill. Reg. 12055, effective July 1 0, 1 989; amended in
1 52 R90-24 at 1 5 Ill. Reg. 1 2677, effective December 1 2, 1 99 1 ; amended in R92-7 at 1 6 Ill. Reg.
153 1 8078, effective November 17, 1992; old Part repealed, new Part adopted in R00-20 at 25 Ill.
154 Reg. 446, effective January 1, 2001; amended in R04-24 at 29 Ill. Reg. 8743, effective June 8,
1 5 5 2005 ; amended in R06-9 at 29 Ill. Reg. 1 9666, effective November 2 1 , 2005 ; amended in R07-
1 56 17 at 3 1 Ill. Reg. 161 10, effective November 21 , 2007; amended in R10-22 at 34 Ill. Reg. 19566,
1 57 effective December 3 , 20 1 0; amended in Ri 2-22 at 3 6 Ill. Reg. 92 1 1 , effective June 7, 2012;
1 5 8 amended in Ri 3 -9 at 3 7 Ill. Reg. 1 65 5, effective January 28, 20 1 3 ; amended in Ri 4-2 1 at 39 Ill.
159 Reg. 2276, effective January 27, 2015; amended in R15-20 at 39 Ill. Reg. 12848, effective
1 60 September 8, 201 5 ; amended in Ri 6-17 at 40 Ill. Reg. 7912, effective May 20, 201 6; amended in
161 R17-18 at 41 Ill. Reg.

______,

effective

_____________

162
163 SUBPART A: GENERAL PROVISIONS
164
165 $ectionlOl.106 BoardAuthority
166
1 67 a) The Board has the authority to determine, define and implement the
1 68 environmental control standards applicable in the State ofIllinois and may adopt
1 69 rules and regulations in accordance with Title VII ofthe Act [4 1 5 ILCS 5/5(b)].
170
171 b) The Board has the authority to conductproceedings upon complaints charging
172 violations ofthe Act, any rule or regulation adopted under the Ac1 anypermit or
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1 73 term or condition ofa permit, or any Board order; upon administrative citations;
1 74 upon petitionsfor variances or adjusted standards; upon petitionsfor review of
1 75 the Agency’sfinal determinations on permit applications in accordance with Title
176 Xofthe Act; uponpetitions to remove seals under Section 34 ofthe Act; ipon
177 otherpetitionsfor review offinal determination which are made pursuant to the
1 78 Act or Board rules and which involve a subject which the Board is authorized to
1 79 regulate. The Board may also conduct other proceedings as may be provided by
1 80 the Act or any other statute or rule. [41 5 ILC$ 5/5(d)]
181
1 82 c) In addition to subsections (a) and (b) of this Section, the Board has the authority
1 83 to act as otherwise provided by law.
184
1 85 (Source: Amended at 41 Iii. Reg.

_______,

effective

______________

186
187 Section 101.108 Board Proceedings
188
1 89 a) Board proceedings can generally be divided into two categories: rulemaking
1 90 proceedings and adjudicatory proceedings.
191
1 92 b) The following are examples of Board rulemaking proceedings:
1 93 Identical-in-Substance, Clean Air Act/Fast Track, Federally Required
1 94 Rulemaking, General Rulemaking, and Site-Specific Rulemaking. Procedural
195 rules for these types ofproceedings can be found at 35 Ill. Adm. Code 102.
I 96
1 97 c) The following are examples of Board adjudicatory proceedings: Enforcement
198 Proceedings (35 Iii. Adm. Code 103), Variance Petitions (35 Ill. Adm. Code 104),
199 Adjusted Standard Petitions (35 Ill. Adm. Code 104), Permit Appeals (35 Ill.
200 Adm. Code 105), Leaking Underground Storage Tank Appeals (35 Ill. Adm.
201 Code 105), Pollution Control Facility Siting Appeals (35 Ill. Adm. Code 107), and
202 Administrative Citations (35 Ill. Adm. Code 108).
203
204 d) Board decisions will be made at meetings open to the public. Except as provided
205 in subsection (e) ofthis Section, 34 members ofthe Board constitute a quorum,
206 and 3 affirmative votes are required to adopt a Board decision.
207
208 e) At a hearing underpursuant to Section 34(d) ofthe Act to determine whether a
209 seal should be removed, at least one Board Member shall be present and those
210 BoardMemberspresent may render afinal decision without regard to the
21 1 requirements ofSection 5(a) ofthe Act [415 ILCS 5/34(d)].
212
213 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

214
215 Section 101.110 Public Participation
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216
217 a) General. The Board encourages public participation in all ofits proceedings. The
21 8 extent to which the law allows for the participation varies, depending on the type
2 1 9 of Board proceeding involved, the party status of the person or persons seeking to
220 participate, and the rules governing that type ofproceeding. Public participation
221 in particular proceedings may be more specifically delineated by Board or hearing
222 officer order consistent with the provisions of applicable law and the Boards
223 procedural rules. (See Sections 101.1 14 and 101.628 ofthis Part.)
224
225 b) Party/Non-Party Status. The issue of who constitutes a proper party in each type
226 of adjudicatory proceeding before the Board is addressed in the rules. A person
227 who wishes to participate in a Board adjudicatory proceeding and is not a party
228 will be deemed a participant and will have only those rights specifically provided
229 in these rules. A person who wishes to participate in a Board regulatory
230 proceeding will be deemed a participant and will have only those rights

specifically provided in these rules.

233 c) Amicus Curiae Briefs. Amicus curiae briefs may be filed in any adjudicatory
234 proceeding by any interested person, provided permission is granted by the Board.
235 Response briefs may be allowed by permission ofthe Board, but not as of right.
236 The briefs must consist of argument only and may not raise facts that are not in
237 evidence in the relevant proceeding. Amicus curiae briefs, and any responses,
232 will be considered by the Board only as time allows. The briefs will not delay
239 decision-making ofthe Board. (See also Section 101.302(k) ofthis Part.)
240
241 d) Public Remarks at a Board Meeting. During the time period designated for public
242 remarks at a Board meeting, any person physically present at the meeting, once
243 recognized by the Chairman, may make public remarks to the Board concerning a
244 proceeding listed on that meetings agenda.
245
246 1) Sign-In Sheet. Beginning at least 1 5 minutes before the scheduled start of
247 each Board meeting, a public remarks sign-in sheet will be available to the
248 public at the meeting. Anyone who wishes to make public remarks at the
249 meeting must provide the following information on the sign-in sheet:
250
251 A) full name;
252
253 B) Any person he or she is representing; and
254
255 C) The docket number of the proceeding on which he or she would
256 like to make public remarks.
257
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258 2) Time Limits. A time period ofup to 30 minutes at the beginning of each
259 Board meeting, as designated on the meeting agenda, is reserved for
260 public remarks. The Chairman may extend the duration ofthe public
261 remarks portion ofthe meeting as necessary to accommodate persons who
262 signed in underpursuant to subsection (d)(1) ofthis Section. A person’s
263 public remarks on a given proceeding must not exceed five minutes in
264 length, but this time period may be extended with the Chairman’s
265 permission.
266
267 3) Nature of Public Remarks. Public remarks are not made under oath or
268 affirmation and are not subject to cross-examination. Public remarks that
269 are relevant to the proceeding for which they are made may be considered
270 by the Board, but factual statements made during public remarks do not
271 constitute evidence in the proceeding. The public remarks portion of a
272 Board meeting is not a hearing and cannot be used to offer documentary or
273 other physical evidence to the Board. The Chairman may direct persons to
274 cease public remarks that are irrelevant, repetitious, or disruptive. Persons
275 engaging in disorderly conduct may be asked by the Chairman to leave the
276 meeting.
277
278 4) Transcription. The Board will arrange for public remarks to be
279 transcribed. Transcripts of public remarks will be made a part of the
280 record ofthe proceeding to which the remarks correspond. (See 5 ILCS
281 120/2.06(g).)
282
283 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

284
285 Section 101.112 Bias and Conflict of Interest
286
287 a) No Board Member or Board employee may represent any other person in any
288 Board proceeding.
289
290 b) No former Board Member or Board employee may represent any other person in
291 any Board proceeding in which he or she participated personally and substantially
292 as a Board Member or Board employee, unless the Board and, as applicable, all
293 parties or proponents in the proceeding consent in writing afier disclosure of the
294 participation. For purposes ofsubsections (a) and (b) ofthis Section,
295 representation includes consulting on legal or technical matters, and Board
296 employee means a person the Board employs on a full-time, part-time, contract,
297 or intern basis.
298
299 c) The Board, on its own motion or the motion of any party, may disqualify a
300 hearing officer for bias or conflict ofinterest as provided by Section 10-30(b) of
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301 the IAPA [5 ILCS 100/10-30(b)].
302

(Source: Amended at 41 Iii. Reg.

______,

effective

_____________

305 Section 101.114 Ex Parte Communications
306
307 a) For the purposes ofthis Section, ‘interested person or party’ means aperson or
302 entity whose rights, privileges, or interests are the subject ofor are directly
309 affected by a regulatory, quasi-adjudicatory, investment or licensing matter [ 5
310 ILCS 430/5-50(d)].
311
3 12 b) for the purposes of this Section, “Executive Ethics Commission” means the
3 1 3 commission created by the State Officials and Employees Ethics Act [5 ILCS
314 430].
315
3 1 6 c) Adjudicatory and Regulatory Proceedings. Board Members and Board employees
3 1 7 mustshould not engage in an ex parte communication designed to influence their
3 1 8 action with respect to an adjudicatory or regulatory proceeding pending before or
3 1 9 under consideration by the Board. (See definition of “ex parte communicafion” in
320 Section 1 01 .202 of this Pan.) Whenever practicable, an interested person or party
32 1 or his or her official representative or attorney should make all communications
322 with respect to an adjudicatory or regulatory proceeding pending before or under
323 consideration by the Board in writing and address them to the Clerk rather than to
324 individual Board Members or Board employees. (See Sections 1 01 . 1 1 0 and

101.628 ofthis Part.)

327 d) Nothing in this Section precludes Board Members or Board employees from
328 receiving informal complaints about individual pollution sources, or forbids the
329 administrative contacts as would be appropriate for judges and other judicial
330 officers. Information about a pollution source included in the record of a
33 1 regulatory proceeding is not an ex parte communication with respect to any
332 adjudicatory proceeding concerning the pollution source.
333
334 e) When the Clerk on behalfofthe Board, a Board member, or a Board employee
3 3 5 receives an ex parte communication from an interested person or party or his or
3 3 6 her official representative or attorney, the recipient, in consultation with the
337 Board’s ethics officer or his or her designee, must promptly memorialize the
332 communication and make it part ofthe record ofthe proceeding. To make an oral
339 ex parte communication part ofthe record, the substance ofthe oral
340 communication, along with the identity of each person involved in the
341 communication, will be either set forth in a memorandum and placed in the record
342 or announced on the record at a public hearing.
343
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344 f) When the Clerk on behalf of the Board, a Board member, or a Board employee
345 receives an ex parte communication, other than an ex parte communication
346 received from an interested person or party or his or her official representative or
347 attorney, that communication must be promptly reported to the Board’s ethics
348 officer or his or her designee by the recipient ofthe communication and by any
349 other employee ofthe Board who responds to the communication [5 ILC$ 43 0/5-
350 50(c)].
351
352 1) The ethics officer or his or her designee, in consultation with the recipient
353 ofthe ex parte communication, must ensure that the exparte
3 54 communication is promptly made part ofthe record ofthe proceeding [5

ILC$ 430/5-50(c)].

357 2) The ethics officer or his or her designee, in consultation with the recipient
358 ofthe ex parte communication, mustpromptlyfile the exparte
359 communication with the Executive Ethics Commission, including:
360
361 A) All written communications;
362
363 B) All written responses to the communications,
364
365 C) A memorandum prepared by the ethics officer stating the nature
366 and substance ofall oral communications;
367
368 D) The identity andjob title ofthe person to whom each
369 communication was made;
370
371 E) All responses made;
372
373 F) The identity andjob title ofthe person making each response;
374
375 G) The identity ofeachpersonfrom whom the written or oral exparte
376 communication was received;
377
378 H) The individual or entity represented by thatperson;
379
3 80 I) Any action the person requested or recommended and
381
3 82 J) Any other pertinent information.
383
3 84 3) The disclosure shall also contain the date ofany ex parte communication.
385 [5 ILCS 430/5-50(c)]
386
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387 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

388
389 SUBPART B: DEFINITIONS
390
391 Section 101.202 Definitions for Board’s Procedural Rules
392
393 Unless otherwise provided in 35 Iii. Adm. Code 101-130, or unless a different meaning of a
394 word or term is clear from the context, the following definitions also apply to the Board’s
395 procedural rules, found in 35 Ill. Adm. Code 101 through 130:
396
397 “Act” means the Environmental Protection Act [415 ILCS 5j.
398
399 “Adjudicatory proceeding” means an action of a quasi-judicial nature brought
400 before the Board underpursuant to authority granted to the Board under Section
401 5(d) ofthe Act or as otherwise provided by law. Adjudicatory proceedings
402 include enforcement, variance, permit appeal, pollution control facility siting
403 appeal, Underground Storage Tank (UST) Fund determination, water well set
404 back exception, adjusted standard, and administrative citation proceedings.
405 Adjudicatory proceedings do not include regulatory, quasi-legislative, or
406 informational proceedings.
407
408 “Adjusted standard” or “AS” means an alternative standard granted by the Board
409 in an adjudicatory proceeding underpursuant to Section 28.1 ofthe Act and 35 Iii.
41 0 Adm. Code 104. Subpart D. The adjusted standard applies instead of the rule or
41 1 regulation of general applicability.
412
41 3 “Administrative citation” or “AC” means a citation issued by the Agency or by a
414 unit oflocal government acting as the Agency’s delegate. (See 35 Ill. Adm. Code
415 108.)
416
4 1 7 “Administrative citation review” or “administrative citation appeal” means a
41 8 petition for review ofan administrative citation. (See 35 Ill. Adm. Code 108.)
419
420 “Affidavit” means a sworn, signed statement witnessed by a notary public.
421
422 “Agency” means the Illinois Environmental Protection Agency as established by
423 Section 4 ofthe Act.
424
425 “Agency recommendation” means the document filed by the Agency
426 underpursuant to Sections 37(a) and 28. 1(d)(3) of the Act in which the Agency
427 provides its recommended disposition of a petition for variance or an adjusted
428 standard. This includes a recommendation to deny, or a recommendation to grant
429 with or without conditions. (See 35 Iii. Adm. Code 1 04.2 1 8 and 104.416.)
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430
43 1 ‘Amicus curiae brief’ means a brief filed in a proceeding by any interested person
432 who is not a party. (See Sections 101.110 and 101.628 ofthis Part)
433
434 ‘Applicant” means any person who submits, or has submitted, an application for a
43 5 permit or for local siting approval underpursuant to any of the authorities to issue
436 permits or granting of siting approval identified in Sections 39, 39.1 , and 39.5 of
437 the Act.
438
439 “Article” means any object, material device or substance, or whole or partial
440 copy thereof including any writing, record document recording, drawing,
441 sample, specimen, prototype, modet7 photograph, culture, microorganism,
442 blueprint or map [415 ILCS 5/7.1].
443
444 “Attorney General” means the Attorney General of the State of Illinois or
445 representatives thereof
446
447 “Authorized representative” means any person who is authorized to act on behalf
448 of another person.
449
450 “Board” means the Illinois Pollution Control Board as created in Section 5 of the
451 Act or, ifapplicable, its designee.
452
453 “Board decision” means an opinion or an order voted in favor ofby at least three
454 members ofthe Board at an open Board meeting except in a proceeding to remove
455 a seal under Section 34(d) ofthe Act.
456
457 “Board designee” means an employee ofthe Board who has been given authority
458 by the Board to carry out a function for the Board (e.g., the Clerk, Assistant Clerk
459 ofthe Board, or hearing officer).
460
461 “Board meeting” means an open meeting held by the Board underpursuant to
462 Section 5(a) ofthe Act in which the Board makes its decisions and
463 determinations.
464
465 “Board’s procedural rules” means the Board’s regulations set forth at 35 Ill. Adm.
466 Code 101 through 130.
467
468 “Brief’ means a written statement that contains a summary of the facts of a
469 proceeding, the pertinent laws, and an argument of how the law applies to the
470 facts supporting a position.
471
472 “CAAPP” means the Clean Air Act Permit Program, as adopted in Section 39.5 of
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473 the Act.
474
475 ‘Certificate of acceptance’ means a certification, executed by a successful
476 petitioner in a variance proceeding, in which the petitioner agrees to be bound by
477 all terms and conditions that the Board has affixed to the grant of variance.
478
479 !Chairman means the Chairman of the Board designated by the Governor
480 underpursuant to Section 5(a) of the Act.
481
482 ‘Citizens enforcement proceeding’ means an enforcement action brought before
483 the Board underpursuant to Section 3 1(d) of the Act by any person who is not
484 authorized to bring the action on behalf of the People of the State of Illinois.
485
486 “Clean Air Act” or “CAA’ means the federal Clean Air Act, as now and hereafter
487 amended, 42 USC 7401 et seq. [415 ILCS 5/39.5]
488
489 “Clean Water Act” means the federal Clean Water Act, 33 USC 1251 et seq.
490
491 “Clerk” means the Clerk ofthe Board.
492
493 “Clerk’s Office On-Line” or “COOL” means the Board’s web-based file
494 management system that allows electronic filing of and access to electronic
495 documents in the records ofthe Board’s adjudicatory and regulatory proceedings.
496 COOL is located on the Board’s website at http://www.ipcb.state.il.us/COOL/
497 external/.
498
499 “Complaint” means the initial filing that begins an enforcement proceeding
500 underpursuant to Section 31 ofthe Act and 35 Ill. Adm. Code 103.
501
502 “Compliance plan” means a detailed description of a program designed to achieve
503 compliance with the Act and Board regulations.
504
505 “Copy” means anyfacsimile, replicct photograph or other reproduction ofan
506 article, and any note, drawing or sketch made oforfrom an article [41 5 ILCS
507 5/7.1].
508
509 “Counter-complaint” means a pleading that a respondent files setting forth a claim
510 against a complainant. (See 35 Ill. Adm. Code 103.206.)
511
512 “Cross-complaint” means a pleading that a party files setting forth a claim against
513 a co-party. (See 35 Ill. Adm. Code 103.206.)
514
5 1 5 “Cross-media impacts” means impacts that concern multiple environmental areas,
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5 1 6 such as air, land and/or water.
517
5 1 8 Decision dat&’ means the date ofthe Board meeting immediately preceding the
5 1 9 decision deadline.
520
521 “Decision deadline” means the last day ofany decision period, as established by
522 law, within which the Board is required to render a decision in an adjudicatory
523 proceeding. (See Subpart C ofthis Part.) (See also Sections 38(a), 40, and 40.1
524 ofthe Act that establish 120-day decision deadlines for variances, permit appeals,
525 and review of pollution control facility siting decisions respectively.)
526
527 ‘Decision period means the period of time established by the Act within which
528 the Board is required to make a Board decision in certain adjudicatory
529 proceedings. (See Subpart C ofthis Part.) (See also Sections 38(a), 40, and 40.1
530 ofthe Act that establish 120-day decision deadlines for variances, permit appeals,
53 1 and review ofpollution control facility siting decisions, respectively.)
532
533 “Deinked stock’ meanspaper that has beenprocessed to remove inks, clays,

coatings, binders and other contaminants [415 ILCS 20/2.lj.

536 “Delegated unit” means the unit oflocal government to which the Agency has
537 delegated its administrative citation or other function underpursuant to Section
538 4(r) ofthe Act.
539
540 “Digital signature” means a type ofelectronic signature created by transforming
54 1 an electronic document using a message digestfunction and encrypting the
542 resulting transformation with an asymmetric cryptosystem using the signer’c
543 private key such that any person having the initial untransformed electronic
544 document the encrypted transformation, and the signer correspondingpublic
545 key can accurately determine whether the transformation was created using the
546 private key that corresponds to the signerpublic key and whether the initial
547 electronic document has been altered since the transformation was made. A
548 digital signature is a security device. [5 ILCS 175/5-105]
549
550 “Discovery” means a pre-hearing process that can be used to obtain facts and
55 1 information about the adjudicatory proceeding in order to prepare for hearing.
552 The discovery tools include depositions upon oral and written questions, written
553 intenogatories, production of documents or things, and requests for admission.
554
555 “DNR” means the Illinois Department ofNatural Resources.
556
557 “DOA” means the Illinois Department of Agriculture.
558
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559 “Duplicative” means the matter is identical or substantially similar to one brought
560 before the Board or another forum.
561
562 Electronic includes electrical digital, magnetic, optical, electromagnetic, or
563 any otherform oftechnology that entails capabilities similar to these technologies
564 [5 ILC$ 175/5-105].
565
566 ‘Electronic document’ means any notice, information, or filing generated,
567 communicated, received or stored by electronic means to use in an information
568 system or to transmit from one information system to another. (See 5 ILCS
569 175/5-105.)
570
571 ‘Electronic signature’ means a signature in electronicform attached to or
572 logically associatedwith an electronic document [5 ILC$ 175/5-105].
573
574 ‘Environmental Management System Agreement’ or “EMSA’ means the
575 agreement between the Agency and a sponsor, entered into under Section 52.3 of
576 the Act and 35 Ill. Adm. Code 1 87, that describes the innovative environmental
577 measures to be implemented, schedules to attain goals, and mechanisms for
578 accountability.
579
580 ‘Enforcement proceeding” means an adjudicatory proceeding brought upon a
5 8 1 complaint filed underpursuant to Section 3 1 of the Act by the Attorney General,
582 State’s Attorney, or other persons, in which the complaint alleges violation of the
583 Act, any rule or regulation adopted under the Act, any permit or term or condition
5 24 of a permit, or any Board order.
585
586 “EPRR Act” means the Electronic Products Recycling and Reuse Act [415 ILCS
587 150].
588
589 “Ex parte communication” means any written or oral communication by any
590 person that imparts or requests material information or makes a material
591 argument regardingpotential action concerning regulatory, quasi-adjudicatory,
592 investment, or licensing matterspending before or under consideration by the
593 Board. “Ex parte communication” does not include the following:
594
595 statements by a person publicly made in a publicforum, including
596 pleadings, transcripts, public comments, and public remarks made part of
597 the proceeding’s record [5 ILCS 430/5-50(b)(i)];
598
599 statements regarding matters ofprocedure andpractice, such asformat
600 the number ofcopies required the manner offiling, and the status ofa
601 matter [5 ILCS 430/5-50(b)(ii)]; and
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602
603 statements made by a State employee ofthe Board to Board members or
604 other employees ofthe Board [5 ILC$ 430/5-50(b)(iii)]. for purposes of
605 this definition, “Board employee” means a person the Board employs on a
606 full-time, part-time, contract or intern basis. (See Section 1 01 . 1 14 of this
607 P-art)
608
609 “Fast Track rulemaking” means a Clean Air Act rulemaking conducted
610 underpursuant to Section 28.5 ofthe Act.
611
612 “Federally required rule” means a rule that is needed to meet the requirements of
61 3 the federal Clean Water Ac1 Safe Drinking Water Ac1 Clean A ir Act (including
614 required submission ofa State Implementation Plan), or Resource Conservation
6 1 5 and Recovery Ac1 other than a rule required to be adopted under subsection (c)
61 6 ofSection 13, Section 1 3. 3, Section 1 7. 5, subsection (a) or (d) ofSection 22. 4, or
617 subsection (a) ofSection 22.40 [415 ILCS 5/28.2].
618
61 9 “Filing” means the act of delivering a document or article into the custody of the
620 Clerk with the intention of incorporating that document or article into the record
621 of a proceeding before the Board. The Clerk’s Office is located at 1 00 West
622 Randolph Street, Suite 1 1 -500, Chicago IL 6060 1 . Electronic filing is done
623 through COOL on the Board’s website.
624
625 “Final order” means an order ofthe Board that terminates the proceeding leaving
626 nothing further to litigate or decide and that is subject to judicial review. (See
627 Subpart I ofthis Part)
628
629 “Frivolous” means a request for reliefthat the Board does not have the authority
630 to grant, or a complaint that fails to state a cause of action upon which the Board
63 1 can grant relief.
632
633 “Hearing” means a public proceeding conducted by a hearing officer where the
634 parties and other interested persons, as provided for by law and the Board’s
635 procedural rules, present evidence and argument regarding their positions.
636
637 “Hearing officer” means a person licensed to practice law in the State of Illinois
63 8 who presides over hearings and otherwise carries out record development
639 responsibilities as directed by the Board.
640
64 1 “IAPA” means the Illinois Administrative Procedure Act [5 ILCS 100].
642
643 “Identical-in-substance rules” or “identical-in-substance regulations” means State
644 regulations which require the same actions with respect to protection ofthe
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645 environment by the same group ofaffectedpersons, as wouldfederal regulations
646 fUSEFA administered the subjectprogram in Illinois [41 5 ILC$ 5/7.2].
647
648 ‘Initia1 filing’ means the filing that initiates a Board proceeding and opens a
649 docket. For instance, the initial filing in an enforcement proceeding is the
650 complaint; in a permit appeal it is a petition for review; and in a regulatory
65 1 proceeding it is the proposal.
652
653 “Innovative environmental measures’ means any procedures, practices,
654 technologies or systems that pertain to environmental management and are
655 expected to improve environmental performance when applied. (See 35 Ill. Adm.
656 Code 106.Subpart G.)
657
658 “Inquiry hearing” means a hearing conducted by the Board for the purpose of
659 seeking input and comment from the public regarding the need for a rulemaking
660 proceeding in a specific area.
661
662 “Interlocutory appeal” means an appeal of a Board decision to the appellate court
663 that is not dispositive of all the contested issues in the proceeding. (See Section
664 1 01 .908 of this Part.) An interlocutory appeal may also be the appeal of a hearing
665 officer ruling to the Board. (See Section 101.518 ofthis Part.)
666
667 “Intervenor” means a person, not originally a party to an adjudicatory proceeding,
668 who voluntarily participates as a party in the proceeding with the permissionleave
669 ofthe Board. (See Section 101.402 ofthis Part.)
670
671 “Intervention” means the procedure by which a person, not originally a party to an
672 adjudicatory proceeding, voluntarily comes into the proceeding as a party with the
673 permissionleave ofthe Board. (See Section 101.402 ofthis Part.)
674
675 “JCAR” means the Illinois General Assembly’s Joint Committee on
676 Administrative Rules established by the IAPA (see 5 ILCS 100/5-90).
677
678 “Joinder” means the procedure by which the Board adds a person, not originally a
679 party to an adjudicatory proceeding, as a party to the proceeding. (See Section
680 101.403 ofthis Part and 35 Ill. Adm. Code 103.206.)
681
682 “Misnomer” means a mistake in name, giving an incorrect name in a complaint or
683 other document with respect to any properly included party.
684
685 “Motion” means a request made to the Board or the hearing officer for the
686 purposes of obtaining a ruling or order directing or allowing some act to be done
687 in favor ofthe movant. (See definition of “movant” in this Section.)
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688
689 ‘Movant” means the person who files a motion.
690
691 “New pollution control facility” means apoliution controlfacilily initially
692 permittedfor development or construction after July 1, 1981; or the area of
693 expansion beyond the boundary ofa currentlypermittedpollution control facility;
694 or apermittedpollution controlfacility requesting approval to store, dispose of
695 transfer or incinerate, for theflrst time, any special or hazardous waste [415
696 ILCS 5/3.330(5)].
697
698 “Non-disciosable information” means information which constitutes a trade
699 secret; information privileged against introduction in judicial proceedings;
700 internal communications ofthe several agencies; information concerning secret
701 manufacturingprocesses or confidential data submitted by anyperson under the
702 Act [415 ILCS 5/7(a)].
703
704 “Notice list” means the list ofpersons in a regulatory proceeding who will receive
705 all Board opinions and orders and all hearing officer orders. Persons on a notice
706 list generally do not receive copies of motions, public comments, or testimony.
707 (See definition of “service list” in this Section.) (See also 35 Ill. Adm. Code
708 102.422.)
709
71 0 “Notice to reinstate” means a document filed that recommences the decision
71 1 period afier a decision deadline waiver has been filed. The notice will give the
712 Board a full decision period in which to make a decision. (See Section 101 .308-of
713 this Part.)
714
71 5 “Oral argument” means a formal verbal statement of advocacy on a proceeding’s
71 6 legal questions made at a Board meeting with the Board’s permission. (See
717 Section 101.700 ofthis Part.)
718
719 “OSFM” means Office ofthe State Fire Marshal.
720
721 “OSFM appeal” means an appeal ofan OSfM final decision concerning
722 eligibility and deductibility made underpursuant to Title XVI of the Act.
723
724 “Participant” means any person, not including the Board or its staff, who takes
725 part in an adjudicatory proceeding who is not a party, or a person who takes part
726 in a regulatory or other quasi-legislative proceeding before the Board. A person
727 becomes a participant in any of several ways, including filing a comment, being
728 added to the notice list of a particular proceeding, testifying at hearing, or making

; public remarks at a Board meeting.
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73 1 ‘Participant in a CAAPP Comment Process means a person who takes part in a
732 Clean Air Act Permit Program (CAAPP) permit hearing before the Agency or
733 comments on a draft CAAPP permit.
734
735 “Party” means the person by or against whom an adjudicatory proceeding is
736 brought or who is granted party status by the Board through intervention or
737 joinder.
738
739 “Party in interest” means the Agency when asked to conduct an investigation
740 underpursuant to Section 30 ofthe Act during an ongoing proceeding. (See
741 Section 101.404 ofthis Part.)
742
743 “Peremptory rulemaking” means any rulemaking that is required as a result of
744 federal law, federal rules and regulations, or an order ofa courl under
745 conditions thatpreclude compliance with the general rulemaking requirements of
746 Section 5-40 ofthe IAFA and thatpreclude the exercise by the Board as to the
747 content ofthe rule it is required to adopt. [5 ILCS 100/5-50]
748
749 “Permit appeal” means an adjudicatory proceeding brought before the Board
750 underpursuant to Title X ofthe Act.
751
752 “Person” means any individual partnership, co-partnership, firm, company,
753 limited liability company, corporation, association, joint stock company, trusi,
754 estate, political subdivision, state agency, or any other legal entity, or their legal
755 representative, agent or assigns. [41 5 ILCS 5/3.315]
756
757 “Petition” means the initial filing in an adjudicatory proceeding other than an
758 enforcement proceeding, including permit appeals, OSFM appeals, UST appeals,
759 appeals ofpollution control facility siting decisions, variances and adjusted
760 standards.
761
762 “Pilot project” means an innovative environmental project that covers one or more
763 designated facilities, designed and implemented in the form of an EMSA. (See
764 Section 52.3 ofthe Act.)
765
766 “Pollution control facility” is defined at Section 3.330(a) ofthe Act for purposes
767 ofthis Part and 35 Ill. Adm. Code 107.
768
769 “Pollution control facility siting appeal” means an appeal of a decision made by a
770 unit of local government filed with the Board underpursuant to Section 40. 1 of the
771 Act.
772
773 “Postconsumer material” means paper, paperboard, andfibrous wastesfrom
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774 retail stores office buildings, home and soforth, after the waste has been
775 passed through its end usage as a consumer item, including used corrugated
776 boxes, old newspapers, mixed waste paper, tabulating cards, and used cordage.
777 Additionally, it includes allpaper, paperboard and otherfibrous wastes that are
778 diverted or separatedfrom the municipal solid waste stream [415 ILC$
779 20/3(f)(2)(i) and (ii)]. (See also definition of “recycled paper’ in this Section.)
780
78 1 ‘Prehearing conference’ means a meeting held in an adjudicatory case to
782 determine the status of the proceedings. A prehearing conference may also be a
783 meeting held in a regulatory proceeding prior to the hearing, the purposes of
784 which shall be to maximize understanding ofthe intent and application ofthe
785 proposal ifpossible, and to attempt to ident and limit the issues of
786 disagreement amongparticiants topromote efficient use oftime at hearing [415
787 ILCS 5/27(d)]. (See 35 Ill. Adm. Code 102.404 and 102.406.)
788
789 ‘Proceeding’ means an action conducted before the Board underpursuant to
790 authority granted under Section 5 of the Act or as otherwise provided by law.
791 Board proceedings are oftwo types: quasi-legislative (rulemaking and inquiry
792 proceedings) and quasi-judicial (adjudicatory proceedings).
793
794 Proponent? means any person, not including the Board or its staff, who submits a
795 regulatory proposal to the Board for the adoption, amendment, or repeal of a
796 regulation.
797
798 ‘Provisional variance’ means a short term variance sought by an applicant and
799 issued by the Agency underpursuant to Section 35(b) ofthe Act. (See 35 Ill.
800 Adm. Code 104.Subpart C.)
801
802 “Public comment” means information submitted to the Board during a pending
803 proceeding either by oral statement made at hearing or written statement filed
804 with the Board.
805
806 “Public remarks” mean an oral statement that is publicly made at a Board meeting
807 and directed to the Board concerning a proceeding listed on that meeting’s agenda.
808 (See Section 101.1 10(d) ofthis Subpart.)
809
810 “PWSO Act” means the Public Water Supply Operations Act [415 ILCS 45].
811
812 “Qualitative description” means a narrative description pertaining to attributes and
8 1 3 characteristics.
814
8 1 5 “Quantitative description” means a numerically based description pertaining to
8 16 attributes and characteristics.
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817
81 8 “RCRA variance’ means a variance from a RCRA rule or a RCRA permit
819 required underpursuant to Section 21(f) ofthe Act.
820
82 1 tRecord’ means the official collection, as kept by the Clerk, of all documents and
822 exhibits including pleadings, transcripts, and orders filed during the course of a
823 proceeding.
824
825 ‘Recycled paper” means paper which contains at least 50% recovered paper
826 material. The recovered paper material must contain at least 45% deinked stock
827 or postconsumer material. (See also “postconsumer material’ in this Section.)
828
829 ‘Regulatory hearing” or “proceeding” means a hearing or proceeding held
830 underpursuant to Title VII ofthe Act or other applicable law with respect to
831 regulations.
832
833 “Regulatory reliefmechanisms” means variances, provisional variances. and
834 adjusted standards. (See 35 Ill. Adm. Code 104.)
835
836 “Representing” means, for purposes ofPart 130, describing, depicting,
837 containing, constituting, reflecting or recording [415 ILCS 5/7.1].
838
839 “Requester” means, for purposes ofPart 130, the person seeking from the agency
840 the material claimed or determined to be a trade secret (see 41 5 ILCS 5/7.1).
841
842 “Resource Conservation and Recovery Act” or “RCRA” means the Solid Waste
843 Disposal Act, as amended by the Resource Conservation and Recovery Act of
844 1976 (42 USC 6901 et seq.).
845
846 “Responsible Operator in Charge” means an individual who is designated as a
847 Responsible Operator in Charge of a community water supply under Section 1 of
848 the PWSO Act.
849
850 “Rulemaking” or “rulemaking proceeding” means a proceeding brought under
851 Title VII ofthe Act or other applicable law for the purpose of adoption,
852 amendment, or repeal of a regulation.
853
854 “Sanction” means a penalty or other mechanism used by the Board to provide
855 incentives for compliance with the Board’s procedural rules, Board orders or
856 hearing officer orders. (See also Subpart H ofthis Part)
857
858 “SDWA” means the federal Safe Drinking Water Act (42 USC 300fet seq.).
859
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860 Service means delivery ofa document upon a person. (See Sections 10 1.300(c)
861 and 101.304 ofthis Part.)
862
863 Service list” means the list ofpersons designated by the hearing officer or Clerk
864 in a regulatory or adjudicatory proceeding upon whom parties or participants must
865 serve motions, prefiled questions and prefiled testimony and any other documents
866 that the parties or participants file with the Clerk unless the hearing officer
867 otherwise directs. (See definition of “notice list” in this Section.) (See also 35 Ill.
868 Adm. Code 102.422.)
869
870 “Severancet means the separation of a proceeding into two or more independent
871 proceedings, each of which terminates in a separate, final judgment.
872
873 “Site-specific rule or regulation” means a proposed or adopted regulation, not of
874 general applicability, that applies only to a specific facility, geographic site, or
875 activity. (See 35 Ill. Adm. Code 102.208.)
876
877 “Sponsor” means the proponent of a pilot project that enters into an EMSA with
878 the Agency.
879
880 “State enforcement proceeding” means an enforcement proceeding, other than a
88 1 citizen’s enforcement proceeding, that is brought underpursuant to Section 3 1 of
882 the Act.
00’ooj
884 “ Stay” means a temporary suspension of the regular progress of a proceeding
885 underpursuant to an order ofthe Board or by operation oflaw. (See Section
886 101.514 ofthis Part.)
887
888 “Subpoena” means a command to appear at a certain time and place to give
889 testimony upon a certain matter.
890
891 “Subpoena duces tecum” means a document that compels the production of
892 specific documents and other items at a specified time and place.
893
894 “Summary judgment” means the disposition of an adjudicatory proceeding
895 without hearing when the record, including pleadings, depositions and admissions
896 on file, together with any affidavits, shows that there is no genuine issue of
897 material fact, and that the moving party is entitled to judgment as a matter of law.
898 (See Section 101 .516 ofthis Part.)
899
900 “Third party complaint” means a pleading that a respondent files setting forth a
901 claim against a person who is not already a party to the proceeding. (See 35 Ill.
902 Adm. Code 103.206.)
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903
904 “Trade secret’ means the whole or anyportion orphase ofany scientifIc or
905 technical information, design, process (including a manufacturingprocess),
906 procedure, formula or improvement, or business plan which is secret in that it has
907 not been published or disseminated or otherwise become a matter ofgeneral
902 public knowledge, and which has competitive value. A trade secret is presumed
909 to be secret when the owner thereoftakes reasonable measures to prevent itfrom
9 1 0 becoming available to persons other than those selected by the owner to have
91 1 access theretofor limitedpurposes. [415 ILC$ 5/3.490]
912
9 1 3 “Transcript’ means the official recorded testimony from a hearing or public
9 14 remarks from a Board meeting.
915
91 6 “USEPA” means the United States Environmental Protection Agency.
917
91 8 “Underground storage tank appeal” or “UST appeal” means an appeal of an
91 9 Agency final decision made underpursuant to Title XVI of the Act.
920
92 1 “UST” means underground storage tank.
922
923 “Variance” means a temporary exemption from any specified regulation,
924 requirement or order ofthe Board granted to a petitioner by the Board
925 underpursuant to Title IX ofthe Act upon presentation ofadequate proofthat
926 compliance with the rule or regulation, requirement or order ofthe Board would
927 impose an arbitrary or unreasonable hardship [415 ILCS 5/35(a)].
928
929 “Waiver” means the intentional relinquishing of a known right, usually with
930 respect to a hearing before the Board or entry of a Board decision within the
931 decision period. (See also Section 101.308 ofthis Part.)
932
933 “Website” means the Board’s computer-based informational and filing service

accessed on the Internet at http://www.ipcb.state.il.us.

936 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

937
938 SUBPART C: COMPUTATION OF TIME, FILING, SERVICE
939 OF DOCUMENTS, AND STATUTORY DECISION DEADLINES
940
941 Section 101.300 Computation of Time
942
943 a) Computation ofTime. Computation ofany period oftime prescribed in the Act,
944 other applicable law, or this Subpart will begin with the first calendar day
945 following the day on which the act, event or development occurs and will run



JCAR35O1O1-1701293r01

946 until the close of business on the last day, or the next business day if the last day
947 is a Saturday, Sunday or national or State legal holiday.
948
949 b) Date of Filing. Documents will be considered filed with the Clerk only if they are
950 filed in compliance with Section 101 .302 and any other filing requirements
951 specified elsewhere in the Board’s procedural rules (see 35 Ill. Adm. Code 101
952 through 130). Subpart J sets forth when electronic documents submitted to
953 COOL will be considered filed.
954
955 1) If a document is submitted to the Clerk for filing in person, by U.S. Mail,
956 by e-mail or facsimile underpursuant to Section 1 01 .302(d), or by third-
957 party commercial carrier, the document is considered filed on the date it is
958 received by the Clerk. However, a document received by the Clerk after
959 4:30 p.m. is considered filed on the next business day. The Clerk will
960 mark the filing date on each filed document.
961
962 2) Notwithstanding subsection (b)(1), if the Clerk receives a document by
963 U.S. Mail or third-party commercial carrier after a filing deadline date, the
964 document will be deemed filed on:
965
966 A) The date the document was provided to the U.S. Postal Service; or
967
968 B) The date the document was provided to the third-party commercial
969 carrier for delivery to the Clerk within three business days.
970
971 3) For purposes of subsection (b)(2), documentation ofwhen the document
972 being filed was provided to the U.S. Postal Service or the third-party
973 commercial carrier consists of the affidavit or certificate required by
974 Section 101 .304(d)(2)(A) or (d)(4) and must accompany the document
975 being filed. In addition, for delivery by a third-party commercial carrier,
976 the affidavit or certificate must contain the filing partys representation
977 that the charge for delivery to the Clerk within three business days was
978 prepaid.
979
980 4) For purposes ofBoard decision deadlines, the decision period does not
981 begin until the date marked by the Clerk on the initial filing.
982
983 c) Date of Service. Documents will be considered served upon another party only if
984 they are served in compliance with Section 101 .304 and any other service
985 requirements specified elsewhere in the Board’s procedural rules. The date of
986 service is determined as follows:
987
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988 1) Personal Service. Personal service of a document is complete on the date
989 the document was delivered, as specified in either the affidavit or
990 certificate of service signed by the person who made personal delivery or
991 the declaration of service signed by the process server who made personal
992 delivery.
993
994 2) Service by U.S. Mail or Third-Party Commercial Carrier with Recipient
995 Signature. If a recipient’s signature is recorded by the U.S. Postal Service
996 or a third-party commercial carrier upon delivery of a document, service
997 by U.S. Mail or a third-party commercial carrier is complete on the date
998 the document was delivered, as specified in the signed delivery
999 confirmation signed by the recipient of service.

1000
1001 3) Service by E-Mail or facsimile. Service of a document by e-mail or
1002 facsimile is complete on the date the document was successfully
1003 transmitted, as specified in the affidavit or certificate of service, signed by
1 004 the party to the proceeding who is serving the document. However, a
1005 document successfully e-mailed or faxed on a Saturday or Sunday, on a
1 006 national or State legal holiday, or afier 5 :00 p.m. on a weekday is deemed
1 007 served on the next business day.
1008
1 009 4) Service by U. S . Mail or Third-Party Commercial Carrier without
1010 Recipient Signature. If a recipients signature is not recorded by the U.S.
1 01 1 Postal Service or a third-party commercial carrier upon delivery of a
1012 document, service by U.S. Mail or a third-party commercial carrier is
I 0 1 3 presumed complete four days after the date the document was provided to
1014 the U.S. Postal Service or the third-party commercial carrier.
1015
1 01 6 A) The presumption applies only if an affidavit or certificate of
I 01 7 service, signed by the party to the proceeding who is serving the
1018 document, states the following: the date, the time by when, and
1019 the place where the document was provided to the U.S. Postal
1020 Service or the third-party commercial carrier; the address
1 02 1 appearing on the envelope or package containing the document;
1 022 and that proper postage or the delivery charge was prepaid.
1023
1024 B) The presumption can be rebutted by proper proof, which may
1025 include delivery tracking information from the website ofthe U.S.
1026 Postal Service or the website of the third-party commercial carrier.
1027
1028 d) Date ofBoard Decision and Date ofService ofFinal Board Decision.
1029
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1030 1) For purposes of statutory decision deadline proceedings, the date of the
1 03 1 Board decision is the date of the Board meeting at which a final Board

order was adopted by the vote of at least three Board members.

1034 2) For purposes ofappealing a final adjudicatory decision ofthe Board, the
1 03 5 date of service of the final decision is the date on which the party receives
1036 the Board’s certified mailing ofthe decision. InOr, in the event ofa timely
1037 filed motion for reconsideration filed underpursuant to Section 10 1.520,
1 03 8 the date of service of the final decision is the date on which the party
1039 receives the Board’s certified mailing of the Board order ruling upon the
1040 motion.
1041
1042 3) For purposes ofappealing a final rulemaking decision ofthe Board in
1 043 which a rule is adopted, amended, or repealed, a person is deemed to have
1 044 been served with the final decision on the date on which the new rule, the
1 045 amendment, or the repealer becomes effective under the IAPA. For
1 046 purposes of appealing a final rulemaking decision in which no rule is
1 047 adopted, amended, or repealed, the date of service of the final decision is
1048 the date on which the participant receives the Board’s mailing of the
1 049 decision. Or, in the event of a timely filed motion for reconsideration filed
1050 underpursuant to the Board’s procedural rules (35 Ill. Adm. Code 102.700
1051 and 102.702), the date of service ofthe final decision is the date on which
1052 the participant receives the Board’s mailing of the Board order ruling upon
1053 the motion.
1054
1 055 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1056
1057 Section 101.302 filing of Documents
1058
1059 a) This Section contains the Board’s general filing requirements. Additional
1 060 requirements may exist for specific proceedings elsewhere in the Board’s
1061 procedural rules (see 35 Ill. Adm. Code 101 through 130). The Clerk will refuse
1062 for filing any document that does not comply with the minimum requirements of
1063 this Section.
1064
1065 b) All documents to be filed with the Board must be filed with the Clerk.
1066
1067 1) If allowed by the Board, the hearing officer, the Clerk. or the procedural
1 068 rules to be filed in paper under subsection (h), documents must be
1069 filedDocuments may be filed at the following address:
1070
1071 Pollution Control Board, Attn: Clerk
1072 100 West Randolph Street
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1 073 James R Thompson Center, Suite 1 1-5 00
1074 Chicago, Illinois 60601-3218
1075
1 076 2) All documents filed with the Clerk must provide the name and signature of
1 077 the person seeking to file the document and identify the name of the
1 078 person on whose behalf the document is being filed. If a paper document
1 079 is submitted for filing, the original must bear the original pen-and-ink
1 080 signature of the person seeking to file the document. Signatures for
1 08 1 purposes of electronic filings through COOL are addressed in Section
1082 101.1010.
1083
1084 3) Each document being filed with the Clerk (e.g., enforcement complaint,
1085 petition for review) must be accompanied by a notice offiling (see
1086 Appendix D) and documentation of service (see Section 101.304(d)).
1087
1 088 4) The date on which a document is considered to have been filed is
1089 determined underpursuant to Section 101.300(b).
1090
1 091 5) Service of a document upon a hearing officer does not constitute filing
1 092 with the Clerk unless the document is submitted to the hearing officer
1 093 during the course of a hearing.
1094
1095 c) Electronic documents may be filed through COOL under Subpart J. Paper
1096 documentsDocuments may be filed with the Clerk by U.S. Mail, by electronic
1 097 means in accordance with Subpart J, in person, or by third-party commercial
1098 carrier.
1099
1 100 d) A filing by e-mail or facsimile will only be allowed with the prior approval of the
1 101 Clerk of the Board or the hearing officer assigned to the proceeding. Any prior
1 102 approval by the Clerk or hearing officer applies only to the specified filing.
1103
1 1 04 e) The initial filings listed in this subsection require filing fees and will only be
1105 considered filed when accompanied by the appropriate fee. The fee may be paid
1 106 in the form of government voucher, money order, or check made payable to the
1 107 Illinois Pollution Control Board, or electronically through COOL in accordance
1 108 with Section 101 .1040(b)(1), but cannot be paid in cash.
1109
1 1 1 0 1 ) Petition for Site-Specific Regulation, $75;
1111
1 1 1 2 2) Petition for Variance, $75;
1113
1 1 14 3) Petition for Review of Agency Permit Decision, UST Decision, or any
1 1 1 5 other appeal filed underpursuant to Section 40 of the Act, $75;
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1116
1 1 1 7 4) Petition to Review Pollution Control Facility Siting Decisions,
11 18 underpursuant to Section 40.1 ofthe Act, $75; and
1119
1 120 5) Petition for Adjusted Standard, underpursuant to Section 28.1 ofthe Act,
1121 $75.
1122
I 123 For each document filed with the Clerk, the filing party must serve a copy of the
1 124 document upon the other parties and, if a hearing officer has been assigned, upon
1 125 the hearing officer in accordance with Section 1 01 .304.
1126
I 127 g) All documents filed with the Board must contain the relevant proceeding caption
1 1 28 and docket number. All documents must be submitted on or formatted to print on
1 129 8’/2 x 1 1 inch paper, except as provided in subsection (j). Paper documents must
1 1 3 0 be submitted on recycled paper as defined in Subpart B of this Part, and—i-f
1 1 3 1 feasible, double sided. All pages in a document must be sequentially numbered.
1 1 32 All documents created by word processing programs must be formatted as
1133 follows:
1134
1 1 3 5 1) The margins must each be a minimum one inch on the top, bottom, and
1136 both sides ofthe page; and
1137
1 13 8 2) The size of the type in the body of the text must be no less than 12 point
1139 font, and in footnotes no less than 10 point font.
1140
1 141 h) Unless the Board, the hearing officer, the Clerk. or the procedural rules provide
1 142 otherwise, all documents must be filed in paper or through COOL electronically
1 143 pursuant to this subsection (h).
1144
1 145 1) Except as provided in subsection (h)(2), (h)(3), (h)(4), or ):A)Any type

1146 ofdocument may be filed in paper or through COOLB)Ifa document is
1 147 filed in paper, the original and two copies ofthe document (three total) are
1 148 required.C-) If a document is filed through COOL in accordance with
1 149 Subpart J, no paper original or copy of the document is required.
1 150
1 1 5 1 2) The following documents must be filed through COOL or on compact disk
1 1 52 or other portable electronic data storage device and, to the extent
1 1 53 technically feasible, in text-searchable Adobe PDF and meet the
1 1 54 requirements of Section 101.1030(g):
1155
1 1 56 A) The Agency record required by 3 5 Ill. Adm. Code 1 05 .212 (permit
1 157 decision or other final decision), 105.302 (Ci\APP permit
1158 application), orlOS.410 (leaking UST decision), or 35 Iii. Adm.
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1 159 Code 125.208 (recommendation on tax ceification) (see 35 IlL
1160 Adm. Code 105.116);
1161
1 1 62 B) The OSFM record required by 35 Ill. Adm. Code 1 05.508 (UST
1 163 Fund eligibility and deductibility) (see 35 Ill. Adm. Code 105.116);
I 164
I 1 65 C) The local siting authority record required by 3 5 Ill. Adm. Code
1 166 107.302 (jo11ution control facility siting) (see 35 Ill. Adm. Code
1167 107.304); and
1168

A petition filed under 35 Ill. Adm. Code 104 (regulatory relief
mechanisms) or 35 Ill. Adm. Code 106 (proceedings pursuant to
specific rules or statutory provisions) (see 35 Ill. Adm. Code
104.106 and 35 Ill. Adm. Code 106.106), unless the petition is for
a variance or adjusted standard and the petition states that it is not
reasonably practicable for petitioner to file the petition
electronically, in which case the petition must be filed in paper
pursuant to subsection (h)( 1 )(B).

3) A document containing information claimed or determined to be a trade
secret, or other non-disclosable information underpursuant to 35 Ill. Adm.
Code 1 30, is prohibited from being filed electronically and must instead be
filed only in paper. The version of the document that is redacted
underpursuant to 35 Ill. Adm. Code 130 mustmay be filed through COOL.

4) When filing a rulemaking proposal, if any document protected by
copyright law (17 USC 101 et seq.) is proposed underpursuant to Section
5-75 of the IAPA [5 ILCS 1 00/5-75] to be incorporated by reference, the
copyrighted document is prohibited from being filed electronically, but the
remainder of the rulemaking proposal may be filed through COOL. In
addition, the rulemaking proponent must: comply with subsection
(h)(4)(A) or (h)(4)(B).

A) File a paper original ofthe copyrighted document. The rulemaking
proposal also must include:

i) The copyright owners written authorization for the Board
to make, at no charge to the Board, no more than a total of
two paper copies ofthe copyrighted document ifthe Board
is required by State law to furnish a copy to JCAR, a court,
or a member ofthe public during or after the rulemaking;
or

1169 D)
1170
1171
1172
1173
1174
1175
1176
1177
1178
1179
1180
1181
1 182
1 1 O’
I I O)

1184
1185
1186
1187
1188
1189
1190
1191
I 192
1193
1194
I 195
1196
1197
1198
1199
1200
1201
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1202 ii) The proponents representation that it will, at its own
1203 expense, promptly acquire and deliver to the Clerk’s Office
1204 no more than a total of two paper originals of the
1205 copyrighted document ifthe Clerk’s Office notifies the
1206 proponent in writing that the Board is required by State law
1207 to furnish a copy to JCAR, a court, or a member of the
1208 public during or afier the ru1emakingç:
1209
12 1 0 B) File a license or similar documentation of access that, at no charge
121 1 to the Board, gives the Board the rights, during and after the
1212 rulemaking, to do the following: electronically access the
121 3 copyrighted document from the sole designated computer at the
1214 Board’s Chicago office; print a single copy ofthe copyrighted
1 2 1 5 document to maintain at the Board’s Chicago office; and print no
121 6 more than a total of two copies of the copyrighted document if the
1217 Board is required by State law to furnish a copy to JCAR, a court,
1218 or a member ofthe public.
1219
1220 i) No written discovery, including interrogatories, requests to produce, and requests
I 221 for admission, or any response to written discovery, may be filed with the Clerk
1222 ofthe Board except with permissionupon leave or direction ofthe Board or
1223 hearing officer. Any discovery request under these rules to any nonparty must be
1224 filed with the Clerk ofthe Board in accordance with subsection (h).
1225
1226 j) Oversized Exhibits. When reasonably practicable, oversized exhibits must be
1227 reduced to conform to or be formatted to print on 81/2 x 1 1 inch paper for filing
1228 with the Clerk’s Office. However, even when an oversized exhibit is so reduced
1229 or formatted, the original oversized exhibit still must be filed with the Clerk’s
1230 Office. In accordance with 2 Ill. Adm. Code 2175.300, the original oversized
123 1 exhibit may be returned to the person who filed it.
1232
123 3 k) Page Limitation. No motion, brief in support of amotion, or brief may exceed 50
1234 pages, and no amicus curiae brief may exceed 20 pages, without prior approval of
1235 the Board or hearing officer. These limits do not include appendices containing
1236 relevant material; however, materials that may be readily available to the Board,
1237 such as prior Board opinions and orders, federal regulations, and statutes, need
1238 not be included in appendices.
1239
1240 fl Documents filed that do not meet the requirements of 35 Ill. Adm. Code.Subtitle
1241
1242
I 243
1244

A may be rejected by the Clerk or the hearing officer. Any rejection ofa filing
must include a description ofthe Board’s rules that have not been met.

(Source: Amended at 41 Ill. Reg.

_______,

effective
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1245
1246 Section 101.304 Service of Documents
1247
1248 a) Service Requirements. This Section contains the Boards general service
1249 requirements. However, the more specific Part for a proceeding type may contain
1250 additional requirements.
1251
1252 b) Duty to Serve and When to Initiate Service. A party filing a document with the
1253 Clerk underpursuant to Section 101 .302 must also serve one copy of the
1254 document upon each ofthe other parties to the adjudicatory proceeding and, if a
1255 hearing officer has been assigned, upon the assigned hearing officer. Service of a
1256 document must be initiated concurrently with submitting the document to the
1 257 Clerk for filing.
1258
1259 1) Service ofa document upon a party must be made upon a person
1260 authorized by law to receive service on behalf of the party. If a party is
1261 represented by an attorney who has filed an appearance, service upon the
1262 party is made by serving the document upon the party’s attorney. If more
1263 than one attorney appears for a party, service upon one ofthe party’s
1264 attorneys is sufficient.
1265
1266 2) Each document being served (e.g., enforcement complaint, petition for
1267 review) must be accompanied by a notice offiling (see Appendix D) and a
1268 copy ofthe documentation of service (see subsection (d)).
1269
1270 3) The date on which service ofa document is considered to have been
1271 completed is determined underpursuant to Section 101.300(c).
1272
1273 4) A proceeding is subject to dismissal, and the filing party is subject to
1274 sanctions, if service is not timely initiated or completed.
1275
1276 5) Whether service of a document was proper may be challenged by the party
1277 allegedly served. To avoid waiving the right to contest personal
1278 jurisdiction, any challenge to service must be made underpursuant to
1279 Section 101.400(a)(5).
1280
1281 c) Methods of Service. A document must be served in one ofthe following ways:
1282
1283 1) Except as provided in subsection (c)(2), service of documents may be
1284 made by any ofthe following methods:
1285
1286 A) Personal service;
1287
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1288 B) U.S. Mail;
1289
1290 C) Third-party commercial carrier;
1291
1292 D) E-mail in accordance with Subpart J; and
1293
1294 E) Facsimile, but only ifthe party being served has filed a notice
1295 consenting to receipt of facsimile service and not filed a notice
1296 revoking that consent.
1297
1298 2) Service of enforcement complaints and EMSA statements of deficiency
1299 upon respondents must be made iyas follows:
1300

1g A) PersonalBy personal service;

1 303 B) By-U.S. Mail with a recipient’s signature recorded by the U.S.
1304 Postal Service upon delivery; or
1305
1 306 C) ARy-a third-party commercial carrier with a recipient’s signature
13 07 recorded by the third-party commercial carrier upon delivery.
1308
1309 3) Service of administrative citations must be made as required under 35 Ill.
1310 Adm. CodePai4 108.
1311
1 3 12 d) Documentation of Service and When to File Documentation of Service. A party
1 3 1 3 serving a document upon another party must also file documentation of that
13 14 service. A proceeding is subject to dismissal, and the filing party is subject to
1 3 1 5 sanctions, if documentation of service is not timely filed with the Clerk.
1 3 1 6 Documenting service and filing that documentation must be done as follows:
1317
1 3 1 8 1) For personal service of a document, either an affidavit or certificate of
1 3 1 9 service signed by the person who made personal delivery or a declaration
1 320 of service signed by the process server who made personal delivery must
1321 accompany the document being filed with the Clerk. However, if the
1 322 signed affidavit, certificate or declaration is not available to the filing
1323 party when the document (e.g., enforcement complaint, petition for
1 324 review) is filed with the Clerk. the filing must includesubmitted for filing:
1325
1 326 A) An affidavit or certificate of service, signed by the filing party,
1 327 statingmust accompany the document being filed with the Clerk.
1 328 The affidavit or certificate of service must state that service has
1 329 been initiated, but not yet completed. The, and the following: the
1 3 3 0 date, the time by when, and the place where, the document was
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1331 provided to the person making personal delivery; the address
1 3 32 appearing on the envelope or package containing the document;
1333 and that the delivery charge was prepaid must also be included;
1334 and
in
Ii

1336 B) Within seven days after it becomes available to the filing party, the
1 3 3 7 affidavit or certificate of service containing the signature of the
1 3 3 8 person who made personal delivery or the declaration of service
1 3 3 9 containing the signature of the process server must be filed with
1340 the Clerk, accompanied by a notice identifying the filed document
1341 (e.g., enforcement complaint, petition for review) to which the
1342 signed affidavit, certificates, or declaration corresponds. A copy of
1 343 the signed affidavit, certificate, or declaration and the notice must
1344 be served underpursuant to subsection (a).
1345
1346 2) for service of a document by U.S. Mail or third-party commercial carrier
1347 with a recipients signature recorded by the U.S. Postal Service or the
1 348 third-party commercial carrier upon delivery, the delivery confirmation
1 349 containing the recipient’s signature must accompany the document being
1 3 50 filed with the Clerk. However, if the delivery confirmation containing the
1 3 5 1 recipient’s signature is not available to the filing party when the document
1352 is filed with the Clerk, the filing must include(e.g., enforcement
1353 complaint, petition for review) is submitted for filing:
1354
1 3 5 5 A) An affidavit or certificate of service, signed by the filing party,
1356 statingmust accompany the document being filed with the Clerk.
1 3 57 The affidavit or certificate of service must state that service has
1 3 5 8 been initiated, but not yet completed. The, and the following: the
1 3 59 date, the time by when, and the place where, the document was
1360 provided to the U.S. Postal Service or the third-party commercial
1 3 61 carrier; the address appearing on the envelope or package
1362 containing the document; and that proper postage or the delivery
1363 charge was prepaid must also be included; and
1364
1365 B) Within seven days afier it becomes available to the filing party, the
1 3 66 delivery confirmation containing the recipient’s signature must be
1367 filed with the Clerl, accompanied by a notice identifying the filed
1 368 document (e.g., enforcement complaint, petition for review) to
I 369 which the signed delivery confirmation corresponds. A copy of
1 3 70 the delivery confirmation and the notice must be served
1 3 7 1 underpursuant to subsection (a).
1372
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1373 3) For service ofa document by e-mail or facsimile, an affidavit or certificate
1374 ofservice must accompany the document being filed with the Clerk. An
1375 affidavit or certificate of e-mail service must comply with Section
1 3 76 1 0 1 . 1 060. An affidavit or certificate of facsimile service must include the
1377 date and time ofthe facsimile transmission, the telephone number to
1 378 which the transmission was sent, the number of pages transmitted, and a

statement that the document was served by facsimile.

1381 4) For service ofa document by U.S. Mail or a third-party commercial carrier
1382 without a recipients signature recorded by the U.S. Postal Service or the
1 3 83 third-party commercial carrier upon delivery, an affidavit or certificate of
1 3 84 service must accompany the document being filed with the Clerk. The
1 3 85 affidavit or certificate must state the following : the date, the time by
1386 when, and the place where the document was provided to the U.S. Postal
1 3 87 Service or the third-party commercial carrier; the address appearing on the
1 3 88 envelope or package containing the document; and that proper postage or
1 3 89 the delivery charge was prepaid.
1390
1 3 91 5) An affidavit of service must be notarized and is for use by a non-attorney.
1 392 A certificate of service is for use by an attorney. Sample forms of an
I 393 affidavit of service and a certificate of service are available in Appendices
1394 EandH.
1,,
1.)

1 396 6) A certificate of service must bear an attorney’s handwritten or
1397 typographical signature. Signatures in affidavits of service, declarations
1 398 of service, and delivery confirmations must be written by hand. A
1 3 99 handwritten signature in documentation of service filed with the Clerk
1400 may be a facsimile or digitized electronic signature.
1401
1402 e) Service ofAmicus Curiae Briefs. Any person who files an amicus curiae brief
1403 with the Board in any proceeding must serve copies ofthat briefon all parties in
1404 accordance with this Section.
1405
1406 f) Service of Comments of Participants in an Adjudicatory Proceeding. Participants
1407 are required to serve their comments upon the parties to the proceeding. The
1408 Board will consider the comments as time and the Act or other applicable law
1409 allow.
1410
141 1 g) Service on Agencies. Service must be at the addresses listed below unless a
14 12 specific person has an appearance on file with the Board or has, in accordance
141 3 with Section 1 01 . 1 070, consented to e-mail service.
1414
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141 5 1) Service on the Illinois Environmental Protection Agency. The Agency
1416 must be served at the following address:
1417
1 4 1 8 Division of Legal Counsel
1 41 9 Illinois Environmental Protection Agency
1420 1 021 North Grand Avenue East
1421 P.O.Box 19276
1422 Springfield IL 62794-9276
1423
1424 2) Service on Office of State Fire Marshal. The OSFM must be served at-the
1425 following address:
1426
1427 Division ofPetroleum and Chemical Safety
1428 Office ofthe State Fire Marshal
1429 1035 Stevenson Dr.
1430 SpringfieldlL 62703
1431
1432 3) Service on the Illinois Attorney General. The Office of the Attorney

General must be served at the following address:

143 5 Division Chief of Environmental Enforcement
1436 Office ofthe Attorney General
1437 100 West Randolph St., Suite 1200
1438 ChicagolL 60601
1439
1440 4) Service on the Illinois Department ofNatural Resources. DNR must be
1441 served at the following address:
1442
1443 Office ofLegal Services
1444 Illinois Department ofNatural Resources
1445 One Natural Resources Way
1446 SpringfieldlL 62702-1271
1447
1448 5) Service on the Illinois Department ofTransportation. IDOT must be
1449 served at the following address:
1450
1 45 1 Office of Chief Counsel
1452 DOT Administration Building
1453 2300 5. Dirksen Parkway, Room 300
1454 SpringfieldlL 62764
1455
1456 6) Service on Region V ofthe United States Environmental Protection
1457 Agency. USEPA Region V must be served at the following address:



JCAR35O1O1-1701293r01

1458

1459 USEPA, Region V

1460 77 West Jackson

1461 ChicagolL 60604

1462

1463 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

1464
1465 Section 101.306 Incorporation of Documents from Another Proceeding
1466
1467 a) Upon the separate written request of any person or on its own initiative, the Board
1468 or hearing officer may incorporate materials from the record of another Board
1469 docket into any proceeding. The person seeking incorporation must file the
1470 material to be incorporated with the Board in accordance with Section 101.302(h)
1471 of this Subpart. The person seeking incorporation must demonstrate to the Board
1472 or the hearing officer that the material to be incorporated is authentic, credible,
1473 and relevant to the proceeding. Notice ofthe request must be given to all
1474 identified participants or parties by the person seeking incorporation.
1475
1476 b) The Board will give the incorporated matter the appropriate weight in light of the
1477 following factors : the standard of evidence under which the material was
1478 previously presented to the Board; the present purpose for incorporating the
1479 material; and the past and current opportunity for cross-examination of the
1480 matters asserted within the incorporated material.
1481
1482 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1483
1484 Section 101.308 Statutory Decision Deadlines and Waiver of Deadlines
1485
1486 a) Petitions in the following proceedings each have a 120-day statutory decision
1487 deadline: Variances (Section 38 ofthe Act), Permit Appeals and UST appeals
1488 (Section 40 ofthe Act), and Pollution Control Facility Siting Review (Section
1489 40.1 ofthe Act). Other adjudicatory proceedings may be subject to decision
1490 deadlines as provided by law.
1491
1492 b) Where the petitioner does not waive the decision deadline, the Board will proceed
1493 expeditiously to establish all hearing and filing requirements. Willful or
1494 unexcused failure to follow Board requirements on the deadlines will subject the
1495 party to sanctions underpursuant to Subpart H ofthis Part. This Section will be
1496 strictly construed where there is a decision deadline unless the Board receives a
1497 waiver as set out in subsection (c).
1498
1499 c) All waivers of a deadline for Board action must be filed as a separate document.
1 500 Waivers must be clearly titled and state which type of waiver it is, identify the
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1501 proceeding by name and docket number, and be signed by the party or by anhis
1 502 authorized representative or attorney. A waiver of a statutory deadline does not
1 503 preclude the Board from issuing an opinion or order prior to any decision
1 504 deadline, nor does it preclude the filing of a motion seeking a decision on the
1505 matter.
1506
1507 1) An open waiver waivesOpen Waiver. Waives the decision deadline
1 508 completely and unequivocally until the petitioner elects to reinstate the
1509 120-day decision period by filing a notice to reinstate. Upon proper filing
1 5 1 0 of the notice, the decision period is reinstated. In accordance with Section
151 1 101 .300(b)(4) ofthis Part, the decision period recommences as ofthe date
1 5 12 the notice to reinstate is filed with the Board.
1 ri
liii

1 5 14 2) A time certain waiver mustlime Certain Waiver. Waives the decision
1 5 1 5 deadline until a time certain. The time certain may be expressed in length
1 5 1 6 of days or to a specific calendar date. If expressed in length of days, day
1 5 1 7 one will be the first day after the date upon which the current time clock
1 5 1 8 expires. If the petitioner files a time certain waiver before the hearing date,
1 5 1 9 the waiver must be for at least 40 days. If the extension is not renewed for
1 520 at least 40 days prior to the decision deadline, the Board will set the matter
1521 for hearing.
1522
1 523 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1524
1525 SUBPART D: PARTIES, JOINDER, AND CONSOLIDATION
1526
1527 Section 101.400 Appearances, Withdrawals, and Substitutions ofAttorneys in
1528 Adjudicatory Proceedings
1529
1 530 a) Appearances. A person who is a party in a Board adjudicatory proceeding may
1 53 1 appear as follows:
1532
1533 1) Individuals may appear on their own behalf or through an attorney-at-law
1 534 licensed and registered to practice law. (See Section 1 ofthe Attorney Act

ji
[705 ILCS 205/1].)

1 537 2) When appearing before the Board, any person other than individuals must
1 53 8 appear through an attorney-at-law licensed and registered to practice law.
1539 (See Section 1 ofthe Corporation Practice ofLaw Prohibition Act [705
1540 ILCS 220/1] and Section 1 ofthe Attorney Act [705 ILCS 205/1].)
1541
1 542 3) An out-of-state attorney may appear as counsel and provide legal services
1 543 in a particular proceeding before the Board only if the attorney has
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1 587 in accordance with subsection (b).
1588
1589 d) Any person may appear on behalfofhimselfor others in a rulemaking proceeding
1590 in accordance with 35 Ill. Adm. Code 102.100(b).
1591
1 592 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

1593
1 594 Section 101.402 Intervention of Parties
1595
1 596 a) The Board may permit any person to intervene in any adjudicatory proceeding. If
1 597 a person seeks to intervene in an adjudicatory proceeding, the person must file a
1 598 motion to do so with the Clerk and serve a copy of the motion on all parties to the
1 599 proceeding. The motion must set forth the grounds for intervention.
1600
1 601 b) In determining whether to grant a motion to intervene, the Board will consider the
1 602 timeliness of the motion and whether intervention will unduly delay-or materially
1603 prejudice the proceeding or otherwise interfere with an orderly or efficient
1 604 proceeding.
1605
1 606 c) Subject to subsection (b) of this Section, the Board will permit any person to
1 607 intervene in any adjudicatory proceeding if:
1608
1 609 1) The person has an unconditional statutory right to intervene in the
1610 proceeding; or
1611
1 612 2) It may be necessary for the Board to impose a condition on the person.
1613
1614 d) Subject to subsection (b) ofthis Section, the Board may permit any person to
1 61 5 intervene in any adjudicatory proceeding if:
1616
1 61 7 1) The person has a conditional statutory right to intervene in the proceeding;
1618
1619 2) The person may be materially prejudiced absent intervention; or
1620
1 621 3) The person is so situated that the person may be adversely affected by a
1622 final Board order.
1623
1 624 e) An intervenor will have all the rights of an original party to the adjudicatory
1625 proceeding, except that the Board may limit the rights of the intervenor as justice
1 626 may require. The limits may include providing that: the intervenor is bound by
1 627 Board and hearing officer orders already issued or by evidence already admitted;
1 628 that the intervenor does not control any decision deadline; and that the intervenor
1 629 cannot raise issues that were raised or might more properly have been raised at an
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earlier stage ofthe proceeding.

1632 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

1633
1634 Section 101.404 Agency as a Party in Interest
1635
1636 UnderPursuant to Section 30 ofthe Act, the Board may request that the Agency investigate any
1 637 alleged violation of the Act, the regulations, any permit granted by the Agency, or any term or
1 63 8 condition of any such permit and any such other investigations as the Board may deem advisable.
1639 Upon such request, the Board may designate the Agency as a party in interest in any ongoing
1640 proceeding in that matter. The designation of the Agency as a party in interest does not require
1 641 the Agency to take a position on the merits of the proceeding.
1642
1 643 (Source: Amended at 4 1 Ill. Reg.

_______,

effective

______________

I 644
1645 SUBPART E: MOTIONS
1646
1647 Section 101.500 Filing ofMotions and Responses
1648
1 649 a) The Board may entertain any motion the parties wish to file that is permissible
1 650 under the Act or other applicable law, these rules, or the Illinois Code of Civil
1651 Procedure.
1652
1 653 b) All motions must be in writing, unless made orally on the record during a hearing
1 654 or during a status conference, and must state whether directed to the Board or to
1655 the hearing officer. Oral motion to the Board made at hearing must be filed in
1656 writing within 14 days after the hearing or the motion is deemed waived. Motions
1 657 that should be directed to the hearing officer are set out in Section 1 01 .502 of this
1 65 8 Part. All motions mustshould be filed and served in conformance with
1659 SubpartsSubpart C and J ofthis Part.
1660
1661 c) Motions may be filed at any time unless otherwise specifically provided.
1662
I 663 d) Within 14 days after service of a motion, a party may file a response to the
1664 motion. If no response is filed, the party will be deemed to have waived objection
1 665 to the granting of the motion, but the waiver of obj ection does not bind the Board
1 666 or the hearing officer in its disposition of the motion. Unless undue delay or
1667 material prejudice would result, neither the Board nor the hearing officer will
1 668 grant any motion before expiration of the 14 day response period except in
1669 deadline driven proceedings where no waiver has been filed. Parties may request
1 670 that the Board grant more time to respond by filing a motion for extension of
1671 time.
1672
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1 673 e) The moving person will not have the right to reply, except as permitted by the
1674 Board or the hearing officer to prevent material prejudice. A motion for
1675 permissioni-eave to file a reply must be filed with the Board within 14 days after
1676 service ofthe response.
1677
1678 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1679
1680 Section 101.502 Motions Directed to the Hearing Officer
1681
1 682 a) The hearing officer has the authority to rule on all motions that are not dispositive
1683 ofthe proceeding. DispositiveExamples ofmotions includethat hearing officers
1 684 may not rule upon are motions to dismiss, motions to decide a proceeding on the
1 685 merits, motions to strike any claim or defense for insufficiency or want of proof,
1686 motions claiming lack ofjurisdiction, motions for consolidation, motions for
1 687 summary judgment, and motions for reconsideration. Oral motions directed to a
1 688 hearing officer at a status conference will be summarized in a written hearing
1 689 officer order. The duties and authorities of the hearing officer are further set out in
1690 Section 101.610 ofthis Part.
1691
1 692 b) An obj ection to a hearing officer ruling made at hearing or any oral motion to the
1693 Board made at hearing will be deemed waived ifnot filed within 14 days after the
1 694 Board receives the hearing transcript.
1695
1 696 c) Unless otherwise ordered by the Board, neither the filing of a motion, nor any
1 697 appeal to the Board of a hearing officer order will stay the proceeding or extend
1 698 the time for the performance of any act. Unless otherwise provided, all hearing
1 699 officer orders will remain in effect during the pendency of any appeal to the
1700 Board.
1701
1702 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1703
1704 Section 101.504 Contents ofMotions and Responses
1705
1 706 All motions and responses must clearly state the grounds upon which the motion is made and
1 707 must contain a concise statement of the position or relief sought. Facts asserted that are not of
1 708 record in the proceeding must be supported by oath, affidavit, or certification in accordance with
1 709 Section 1 - 1 09 of the Code of Civil Procedure [73 5 ILCS 5/1 - 1 091 .

A brief or memorandum in
1 710 support of the motion or response may be included.
1711
1712 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1713
1714 Section 101.510 Motions to Cancel Hearing
1715
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I 71 6 a) Time to File. Unless the Board or the hearing officer orders otherwise the hearing
1 71 7 officer may grant motions to cancel hearings that are filed no fewer than 1 0 days
1 71 8 or, if all parties agree to the motion, 5 days before the scheduled hearing date.
1 71 9 The hearing officer may grant a motion filed after the prescribed time only if the
1 720 movant demonstrates that the movant will suffer material prejudice if the hearing
1721 is not canceled.
1722
I 723 b) Contents. All motions to cancel a hearing must set forth a proposed date to
I 724 reschedule the hearing and must be supported by an affidavit ofthe person or
1725 persons with knowledge ofthe facts that support the motion. The affidavit must
1 726 include the factual basis for the request to cancel and a complete status report that
1 727 describes the progress of the proceeding and sets forth the number of cancellation
1 728 requests previously granted to the movant. The hearing officer will grant the
1 729 motion only if the movant demonstrates that the request to cancel is not the result
1 73 0 of the movant’s lack of diligence.
1731
1732 c) In a proceeding for which there is a decision deadline, the hearing officer will
1 733 deny a motion to cancel a hearing if the decision deadline does not allow enough
1 734 time for the Board to reschedule the hearing, provide the required notice of the
1 73 5 rescheduled hearing, complete the hearing, and deliberate and decide the matter.
1736
1 737 d) If the hearing officer grants a motion to cancel a hearing, the hearing officer will
1 73 8 revise the schedule to complete the record in accordance with Section 1 01 .612-of
1739 this Part. The hearing officer also will file the revised schedule with the Clerk
1740 and serve a copy ofthe revised schedule on all parties in accordance with Subpart
1741 Cofthis Part.
1742
1743 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

I 744
1745 Section 101.514 Motions to Stay Proceedings
1746
1 747 a) Motions to stay a proceeding must be directed to the Board and must be
1 748 accompanied by sufficient information detailing why a stay is needed, and in
1 749 decision deadline proceedings, by a waiver of any decision deadline. A status
1750 report detailing the progress of the proceeding must be included in the motion.
1751 (See also Section 101.308 ofthis Part.)
1752
1 753 5) If the motion to stay is granted, at the close of the stay, the parties must file a
1 754 status report in accordance with Subpart C of this Part. Additional requests for
1755 stay ofthe proceedings must be directed to the hearing officer.
1756
1 757 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1758
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1759 Section 101.516 Motions for Summary Judgment
1760
1 761 a) Any time afier the opposing party has appeared (or after the expiration of time
1762 within which any party is required to appear), but no fewer than 30 days prior to
1763 the regularly scheduled Board meeting before the noticed hearing date, a party
1764 may move the Board for summaryjudgment for all or any part ofthe relief
1765 sought. Any response to a motion for summaryjudgment must be filed within 14
1 766 days after service of the motion for summary judgment. The hearing officer may
1 767 extend the filing and response deadlines contained in this subsection upon written
1768 motion by a party, consistent with any statutory deadlines.
1769
1 770 b) If the record, including pleadings, depositions and admissions on file, together
1 771 with any affidavits, shows that there is no genuine issue of material fact, and that
1 772 the moving party is entitled to judgment as a matter of law, the Board will enter
1 773 summary judgment.
1774
1 775 c) Any party wishing to cancel a hearing pending decision on a motion for summary
1776 judgment must file a motion to cancel hearing underpursuant to Section 101.510
1777 ofthis Part.
1778
1 779 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1780
1 78 1 Section 101.518 Motions for Interlocutory Appeal from Hearing Officer Orders
1782
1 783 Interlocutory appeals from a ruling of the hearing officer may be taken to the Board by filing a
1784 motion within 14 days after receipt of the hearing officers written order. However, if the hearing
1 785 officer’s ruling is rendered on the record at hearing, any motion for interlocutory appeal must be
1 786 filed within 14 days after the hearingRourd receives the hearing transcript setting forth the ruling.
1787 Filing a motion for interlocutory appeal will not postpone a scheduled hearing, stay the effect of
1 788 the hearing officer’s ruling, or otherwise stay the proceeding. Failure of a party to timely file a
1789 motion for interlocutory appeal constitutes a waiver of any objection to the hearing officer’s
1790 ruling.
1791
1792 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

1793
1794 Section 101.520 Motions for Reconsideration
1795
1 796 a) Any motion for reconsideration or modification of a final Board order must be
1 797 filed within 3 5 days after the receipt of the order. (See Section 1 0 1 .902 of this
1798
1799
1 800 b) Any response to a motion for reconsideration or modification must be filed within
1801 14 days after the filing ofthe motion.
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1802
1 803 c) A timely-filed motion for reconsideration or modification stays the effect of the
I 804 final order until final disposition ofthe motion in accordance with Section
1805 l0l.300(d)(2) ofthis Part.
1806
1 807 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1808
1809 SUBPART F: HEARINGS, EVIDENCE, AND DISCOVERY
1810
181 1 Section 101.610 Duties and Authority ofthe Hearing Officer
1812
1 8 1 3 The hearing officer has the duty to manage proceedings assigned, to set hearings, to conduct a
1 8 14 fair hearing, to take all necessary action to avoid delay, to maintain order, and to ensure
1 8 1 5 development of a clear, complete, and concise record for timely transmission to the Board. The
1 8 1 6 hearing officer has all powers necessary to these ends, including the authority to:
1817
1 8 1 8 a) Require parties to proceed to hearing and establish a schedule for, and notice and
1 8 1 9 service of, any prefiled submission of testimony and written exhibits;
1820
I 821 b) Administer oaths and affirmations;
1822
1 823 c) Allow for the examination of or examine witnesses to ensure a clear and complete
1824 record;
1825
1826 d) Regulate the course ofthe hearing, including controlling the order of proceedings;
1827
1 828 e) Establish reasonable limits on the duration ofthe testimony and questioning of
1 829 any witness, and limit repetitive or cumulative testimony and questioning;
1830
1 83 1 f) Determine that a witness is adverse, hostile, or unwilling underpursuant to Section
1832 101.624 ofthis Part;
1833
1 834 g) Issue an order compelling the answers to interrogatories or responses to other
1 835 discovery requests;
1836
1 837 h) Order the production of evidence underpursuant to Section 101 .614 of this Part;
1838
1 839 i) Order the filing of any required record or recommendation in a manner which
1 840 provides for a timely review and development of issues prior to the hearing and
1 841 consistent with any statutory decision deadline;
1842
1 843 1) Initiate, schedule, and conduct a pre-hearing conference;
1844
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1 845 k) Order a briefing and comment schedule and exclude late-filed briefs and
1 846 comments from the record;
1847
1 848 1) Rule upon objections and evidentiary questions;
1849
1 8 50 m) Order discovery underpursuant to Sections 1 01 .614 and 1 01 .6 1 6 of this Part;
1851
1 852 n) Rule on any motion directed to the hearing officer or deferred to the hearing
1 853 officer by the Board in accordance with Section 1 01 .502 of this Part;
1854
1 855 o) Set status report schedules;
1856
1 857 p) Require all participants in a rulemaking proceeding to state their positions with
1 858 respect to the proposal; and
1859
1 860 q) Rule upon offers ofproof and receive evidence and rule upon objections to the
1 861 introduction of evidence.
1862
1 863 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1864
1865 Section 101.612 Schedule to Complete the Record
1866
1 867 a) The hearing officer must establish a schedule to complete the record by hearing
1 868 officer order. The schedule may provide dates and deadlines for pre-hearing
1 869 conferences, discovery completion, and hearing and post-hearing submissions
1 870 (including public comments). The schedule must provide for a completed record
1 871 at least 30 days before the decision date, unless the hearing officer orders
1 872 otherwise to prevent material prejudice. The schedule must be in the form of a
1 873 hearing officer order. The hearing officer must file the schedule with the Clerk
1 874 and serve a copy of the schedule on all parties in accordance with Subpart C-of
1875 this Part.
1876
I 877 b) The hearing officer may rule upon any motion to revise the schedule to complete
1 878 the record. The hearing officer may grant the motion to the extent that the revised
1 879 schedule provides for a completed record at least 30 days before the decision date
1 880 or to prevent material prejudice. Ifthe hearing officer grants a motion to revise
1 881 the schedule, the hearing officer must file the revised schedule with the Clerk and
1 8 82 serve a copy of the revised schedule on all parties in accordance with Subpart C
1883 ofthis Part. (See also Section 101.510(d) ofthis Part.)
1884
1885 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1886
1887 Section 101.616 Discovery
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1888
1 889 The assigned hearing officer will set all time deadlines for discovery not already provided for in
1 890 this Subpart consistent with Board deadlines. For purposes of discovery, the Board may look to
1 891 the Code of Civil Procedure and the Supreme Court Rules for guidance where the Board’s
1 892 procedural rules are silent (see Section 1 0 1 . 1 00(b)). All discovery disputes will be handled by
1 893 the assigned hearing officer.
1894
1 895 a) All relevant information and information calculated to lead to relevant
1 896 information is discoverable, excluding those materials that would be protected
1 897 from disclosure in the courts ofthis State underpursuant to statute, Supreme Court
1 898 Rules or common law, and materials protected from disclosure under 35 Iii. Adm.
1899 Code 130.
1900
1901 b) Ifthe parties cannot agree on the scope ofdiscovery or the time or location of any
1902 deposition, the hearing officer has the authority to order discovery or to deny
1 903 requests for discovery.
1904
1 905 c) All discovery must be completed at least 1 0 days prior to the scheduled hearing in
1 906 the proceeding unless the hearing officer orders otherwise.
1907
1 908 d) The hearing officer may, on his or her own motion or on the motion of any party
1 909 or witness, issue protective orders that deny, limit, condition or regulate discovery
1 9 1 0 to prevent unreasonable expense, or harassment, to expedite resolution of the
1 91 1 proceeding, or to protect non-disciosable materials from disclosure consistent
1912 with Sections 7 and 7.1 ofthe Act and 35 Ill. Adm. Code 130.
1913
1 914 e) Unless a claim of privilege is asserted, it is not a ground for obj ection that the
1 91 5 testimony of a deponent or person interrogated will be inadmissible at hearing, if
1 91 6 the information sought is reasonably calculated to lead to relevant information.
1 917 Any appeals of rulings by the hearing officer regarding discovery must be in
1 91 8 writing and filed with the Board prior to hearing.
1919
1 920 f) Failure to comply with any order regarding discovery may subj ect the offending
1 92 1 persons to sanctions underpursuant to Subpart H of this Part.
1922
1 923 g) If any person serves any request for discovery or answers to discovery for any
1 924 improper purpose, such as to harass or to cause unnecessary delay or needless
1 925 increase in the cost of litigation, or knowingly gives a false answer to discovery
1 926 questions, the Board, on its own motion or the motion of a party, may impose
1927 sanctions underpursuant to Subpart H ofthis Part.
1928
1 929 h) A party must amend any prior responses to intenogatories, requests for
1 930 production, or requests for admission if the party learns that the response is in
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1 93 1 some material respect incomplete or incorrect, and the additional or corrected
1 932 information has not otherwise been made known to the other parties during the

discovery process or in writing.

1935 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

1936
1937 Section 101.618 Admissions
1938
1 939 a) General. All requests to admit must be served upon a party no later than 3 5 days
1 940 before hearing. All answers or objections to requests to admit must be served
1941 upon the party requesting the admission within 28 days after the service of the
1942 request.
1943
1944 b) Extension of Time. In accordance with Sections 1 01 .522 and 101 .610 of this
1 945 P-art, the hearing officer may extend the time for filing any request, answer, or
1946 objection either before or after the expiration of time.
1947
1 948 c) Request to Admit. Any party serving a request to admit in accordance with
1 949 subsection (d) or (e) must include the following language in the first paragraph of
1 950 the request. “Failure to respond to the following requests to admit within 28 days
1 95 1 may have severe consequences. Failure to respond to the following requests will
1 952 result in all the facts requested being deemed admitted as true for this proceeding.
1 953 If you have any questions about this procedure, you should contact the hearing
1954 officer assigned to this proceeding or an attorney.”
1955
1 956 d) Request for Admission of Fact. A party may serve a written request for
1957 admission ofthe truth of specific statements of fact on any other party.
1958
1 959 e) Request for Admission of Genuineness of Document. A party may serve a
1 960 written request for admission of the genuineness of documents on any other party.
1 96 1 Copies of the document must be served unless the document has already been
1962 furnished in the present proceeding.
1963
1964 f) Admission in the Absence ofDenial. Each ofthe matters offact and the
1 965 genuineness of each document of which admission is requested is admitted unless,
1966 within 28 days after service thereof, the party to whom the request is directed
1 967 serves upon the party requesting the admission either a sworn statement denying
1 968 specifically the matters of which admission is requested or setting forth in detail
1 969 the reasons why the party cannot truthfully admit or deny those matters, or written
1 970 obj ections on the ground that some or all of the requested admissions are
1971 privileged or irrelevant or that the request is otherwise improper in whole or in
1 972 part. If written obj ections to a part of the request are made, the remainder of the
1 973 request must be answered within the period designated in the request. A denial
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1 974 must fairly address the substance of the requested admission.
1975
1 976 g) Partial Denial or Qualification. If good faith requires that a party deny a part of a
1 977 matter for which an admission is requested, or if a part requires qualification, the
1 978 party must specify the part which is denied or qualified and admit only the
1 979 remainder.
1980
1981 h) Objection. Any objection to a request or to any answer must be stated with
I 982 specificity, and will be heard by the hearing officer upon notice and motion of the
1983 party making the request.
1984
1985 i) Effect ofAdmission. Any admission made by a party underpursuant to a request
1986 under this Section is for the purpose ofthe pending proceeding only. It does not
1 987 constitute an admission by the party for any other purpose and may not be used
1988 against him in any other proceeding.
1989
1 990 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1991
1 992 Section 101.620 Interrogatories
1993
1 994 a) Unless ordered otherwise by the hearing officer, a party may serve a maximum of
1995 30 written interrogatories, including subparts, on any other party, no later than 35
1996 days before hearing.
1997
1998 b) Within 28 days after service thereof, the party to whom the interrogatory is
1 999 directed must serve the answers and objections, if any, upon the party submitting
2000 the interrogatories. Each interrogatory must be answered separately and fully in
2001 writing under oath, unless it is objected to. Answers must be signed by the person
2002 making them and objections must be signed by the attorney making them or, in
2003 the event of an individual representing himself or herself, the individual making
2004 them.
2005
2006 c) Grounds for an objection to an interrogatory musfbe stated with specificity, and
2007 be accompanied by a copy of the interrogatory. Any ground that is not stated in a
2008 timely objection is waived unless it results in material prejudice or good cause for
2009 the delay is shown.
2010
201 1 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

2012
2013 Section 101.622 Subpoenas and Depositions
2014
201 5 a) Upon request by any party to a contested proceeding, the Clerk will issue
201 6 subpoenas for the attendance of witnesses at a hearing or deposition. Subpoena
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2017 forms are available at the Boards Chicago office. The person requesting the
201 8 subpoena is responsible for completing the subpoena and serving it upon the
2019 witness.
2020
2021 b) Service of the subpoena on the witness must be completed no later than I 0 days
2022 before the date ofthe required appearance. A copy ofthe subpoena must be filed
2023 with the Clerk and served upon the hearing officer within 7 days afier service
2024 upon the witness. failure to serve both the Clerk and the hearing officer will
2025 render the subpoena null and void. Service and filing must be in accordance with
2026 Subpart C ofthis Part.
2027
2022 c) Subpoenas may include a command to produce books, papers, documents, or
2029 other tangible things designated therein and relevant to the matter under
203 0 consideration.
LUJ

2032 d) The hearing officer, upon motion made promptly and in any event at or before the
2033 time specified in the subpoena for compliance, may quash or modify the subpoena
2034 if it is unreasonable or irrelevant. The hearing officer will rule upon motions to
2035 quash or modify material requested in the subpoena underpursuant to subsection
203 6 (c) of this Section in accordance with the standards articulated in Section 101.614
2037 of this Part.
2038
2039 e) Each witness subpoenaed by a party under this Section is entitled to receive
2040 witness fees from that party as provided in Section 4.3 ofthe Circuit Courts Act
2041 [705 ILCS 35/4.3].
2042
2043 f) Unless the hearing officer orders otherwise, any witness subpoenaed for a
2044 deposition may be required to attend only in the county in which he resides or
2045 maintains an office address. In accordance with Supreme Court Rule 206(d), all
2046 depositions must be limited to 3 hours in length unless the parties and the non-
2047 party deponent by stipulation agree to a longer time frame or unless the hearing
2048 officer orders otherwise afier a showing of good cause. (See Ill. S. Ct. Amended
2049 Rule 206(d).)
2050
205 1 g) Failure of any witness to comply with a subpoena will subject the witness to
2052 sanctions under this Part, or the judicial enforcement ofthe subpoena. The Board
2053 may, upon proper motion by the party requesting the subpoena, request the
2054 Attorney General to pursue judicial enforcement ofthe subpoena on behalf of the
2055 Board.
2056
2057 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

2058
2059 Section 101.626 Information Produced at Hearing



JCAR35O1O1-1701293r01

2060
2061 In accordance with Section 10-40 of the IAPA, the hearing officer will admit evidence that is
2062 admissible under the rules of evidence as applied in the civil courts of Illinois, except as
2063 otherwise provided in this Part.
2064
2065 a) Evidence. The hearing officer may admit evidence that is material, relevant, and
2066 would be relied upon by prudent persons in the conduct of serious affairs, unless
2067 the evidence is privileged.
2068
2069 b) Admissibility of Evidence. When the admissibility of evidence depends upon a
2070 good faith argument as to the interpretation of substantive law, the hearing officer
2071 will admit the evidence.
2072
2073 c) Scientific Articles and Treatises. Relevant scientific or technical articles,
2074 treatises, or materials may be introduced into evidence by a party. The materials
2075 are subject to refutation or disputation through introduction of documentary
2076 evidence or expert testimony.
2077
2078 d) Written Testimony. Written testimony may be introduced by a party in a hearing
2079 only if provided to all other parties of record prior to the date of the hearing and
2080 only after the opposing parties have had an opportunity to object to the written
2081 testimony and to obtain a ruling on the objections prior to its introduction.
2082 Written testimony may be introduced by a party only ifthe persons whose written
2083 testimony is introduced are available for cross-examination at hearing.
2084
2085 e) Admission of Business Records. A writing or record, whether in the form of any
2086 entry in a book or otherwise made as a memorandum or record of any act,
2087 transaction, occurrence, or event, may be admissible as evidence ofthe act,
2088 transaction, occurrence, or event. To be admissible, the writing or record
2089 mustwill have been made in the regular course of business, provided it was the
2090 regular course of business to make the memorandum or record at the time of the
2091 act, transaction, occurrence, or event, or within a reasonable time
2092 afterwardsthereafter. All other circumstances of the making of the writing or
2093 record, including lack of personal knowledge by the entrant or maker, may be
2094 admitted to affect the weight ofthe evidence, but will not affect admissibility.
2095 The term “business,” as used in this subsection (e), includes businesses,
2096 professions, occupations, and callings of every kind.
2097
2098 f) Prior Inconsistent Statements. Prior statements made under oath may be admitted
2099 to impeach a witness if the statement is inconsistent with the witness testimony at
2100 hearing.
2101
21 02 g) Oral and Written Statements. Oral and written statements from participants may
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21 03 be taken at hearing in accordance with Section 1 0 1 .628 of this Part.
2104
2105 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

2106
21 07 Section 101 .628 Statements from Participants
2108
21 09 a) Oral Statements. The hearing officer may permit a participant to make oral
21 1 0 statements on the record when time, facilities, and concerns for a clear and
2 1 1 1 concise hearing record so allow. The oral statements must be made under oath
2112 and are subject to cross-examination. (See Sections 101.110 and 101.114 of this
2113 P-art.)
2114
21 1 5 b) Written Statements. Any participant may submit written statements relevant to
21 16 the subject matter at any time prior to hearing or at hearing. Participants
21 1 7 submitting such a statement will be subject to cross-examination by any party.
21 1 8 Written statements submitted without the availability of cross-examination will be
21 1 9 treated as public comment in accordance with subsection (c) of this Section and
2120 will be afforded lesser weight than evidence subject to cross-examination.
2121
2122 c) Public Comments or Amicus Curiae Briefs. Oral public comment may be made
2123 on the record at a hearing and is not subject to cross-examination. Additionally.
2124 participantsParticipants may file written public comments subject to the
2 125 requirements of this Section and the hearing officers schedule for completion of
2126 the record. The Board also allows for the filing of amicus curiae briefs by non-
2127 party participants. Amicus curiae briefs will be allowed in accordance with
2128 Section 101.110 ofthis Part.
2129
21 3 0 1) Written publicPublic comments must be filed within 14 days after the
213 1 close of the last hearing unless the hearing officer specifies a different date
2 1 32 for submission of post-hearing comments. However, all public comments
21 3 3 must be filed with the Board no later than 3 0 days before the decision
2 1 34 date, unless the hearing officer orders otherwise to prevent material
2135 prejudice. Consistent with the burden ofproof in a proceeding, the
21 3 6 hearing officer may provide for differing filing deadlines with respect to
21 37 post-hearing comments by different persons. UnderPursuant to hearing
213 8 officer order, rebuttal public comments may be submitted.
2139
2140 2) All public comments must present arguments or comments based on
2141 evidence contained in the record. The comments may also present legal
2142 argument citing legal authorities.
2143
2144 3) Comments must be filed with the Board. Comments will be distributed to
2145 parties and the hearing officer by the Clerk’s office.
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2146

2147 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

2148
2149 SUBPART I: REVIEW OF FINAL BOARD OPINIONS AND ORDERS
2150
2151 Section 101.902 Motions for Reconsideration
2152
21 53 In ruling upon a motion for reconsideration, the Board will consider factors including new
21 54 evidence, or a change in the law, to conclude that the Board’s decision was in error. (See also
2155 Section 101.520 ofthis Part.) A motion for reconsideration ofa final Board order is not a
2156 prerequisite for the appeal ofthe final Board order.
2157
2158 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

2159
2160 Section 101.904 Relieffrom Final Opinions and Orders
2161
2 1 62 a) Upon its own motion or motion of any party, the Board may correct clerical
2 1 63 mistakes in orders or other parts of the record and errors therein arising from
2164 oversight or omission. The mistakes may be so corrected by the Board before the
2165 appeal is docketed in the appellate court. Afterihereafter, while the appeal is
2166 pending, the mistakes may be corrected only with permissionleave of the
21 67 appellate court. Any corrected order will be mailed to all parties and participants
21 68 in that proceeding.
2169
21 70 b) On written motion, the Board may relieve a party from a final order entered in a
2171 contested proceeding, for the following:
2172
21 73 1) Newly discovered evidence that existed at the time of hearing and that by
21 74 due diligence could not have been timely discovered;
2175
2 1 76 2) Fraud (whether intrinsic or extrinsic), misrepresentation, or other
2177 misconduct of an adverse party; or
2178
2 1 79 3) Void order, such as an order based upon jurisdictional defects.
2180
21 8 1 c) A motion under this Section does not affect the finality of a Board order or
2 1 82 suspend the operation of a Board order. The motion must be filed in the same
21 83 proceeding in which the order was entered but is not a continuation of the
21 84 proceeding. The motion must be supported by oath or affidavit or other
21 85 appropriate showing as to matters not of record. All parties or participants in the
21 86 proceeding must be notified by the movant as provided by Section 101 .304 of this
2187 Pai%.
2188
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21 89 d) A motion under subsection (b) of this Section must be filed with the Board within
2 1 90 one year after entry of the order1 except that a motion underpursuant to subsection
2191 (b)(3) ofthis Section must be filed within a reasonable time after entry of the
2192 order.
2193
21 94 e) Any response to a motion under this Section must be filed within 14 days after the
2195 filing ofthe motion.
2196
2197 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

2198
2199 Section 101.906 Judicial Review ofBoard Orders
2200
2201 a) UnderPursuant to Sections 29 and 41 ofthe Act [41 5 ILCS 5/29 and 41j and
2202 Supreme Court Rule 335, judicial review of final Board orders is available from
2203 the appellate court. However, underpursuant to Section 1 1-60 ofthe Property Tax
2204 Code [35 ILCS 200/1 1-60J, judicial review of final Board orders in tax
2205 certification proceedings is available from the circuit courL
2206
2207 b) For purposes ofjudicial review, a final Board order is appealable as ofthe date of
2208 service ofthe final order upon the appealing person (see Section 10 1.300(d)).
2209
221 0 c) The procedure for stay of any final Board order during appeal will be as provided
221 1 in Rule 335 ofthe Rules ofthe Supreme Court oflllinois (Ill. S. Ct. Rule 335).
2212
2213 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

2214
2215 SUBPART J: ELECTRONIC FILING AND E-MAIL SERVICE
2216
2217 Section 101.1000 Electronic Filing and E-Mail Service
2218
221 9 a) The Board provides the opportunity to file and access documents electronically
2220 through its Clerks Office On-Line (COOL). COOL is located on the Board’s
2221 website (www.ipcb.state.il.us). The Board has taken steps designed to ensure the
2222 integrity and security of COOL in accordance with State policies developed under
2223 the Electronic Commerce Security Act [5 ILCS 175].
2224
2225 b) To file an electronic document with the Board, a person must upload the
2226 document on COOL. Electronic filing is not accomplished by sending a
2227 document to the e-mail address of the Clerk or hearing officer.
2228
2229 c) Except as provided in Section 1 0 1 .302(h)(2), (h)(3), (h)(4), and (j) of this Part and
2230 Section 101.1050 ofthis Subpart, all documents may be filed through COOL.
223 1 However. if filing through COOL is not reasonably practicable. the Board. the
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2232 hearing officer. or the Clerk may grant permission to file in paper.If a person files
2233 an electronic document in accordance with this Subpart, the person is not required
2234 to file a paper original or copy ofthat document.
2235
2236 d) Generally, the Clerks Office will not accept paper documents for filing however,
2237 the Clerk?s Office will convert paper-filed documents into electronic documents
2238 and place them on COOL. when permission to file a paper document is granted
2239 under subsection (c).
2240
2241 e) All documents filed with the Board may be served by e-mail except for
2242 enforcement complaints, administrative citations, and EM$A statements of
2243 deficiency. (See Section 101 .304(c) ofthis Part and Section 101 . 1060 of this
2244 Subpart.)
2245
2246 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

2247
2248 Section 101.1010 Electronic Filing Authorization and Signatures
2249
2250 a) A person seeking to upload a document on COOL for filing must have been
225 1 issued a State of Illinois digital signature certificate underpursuant to Section 15-
2252 310 ofthe Electronic Commerce Security Act. (See 5 ILCS 175/15-310.) A link
2253 to the subscriber agreement and application for a State of Illinois digital signature
2254 certificate is available through COOL.
2255
2256 1) Maintaining digital signature confidentiality is the responsibility of the
2257 holder ofthe digital signature certificate. The certificate holder is
2258 responsible for any document electronically filed by anyone using his or
2259 her digital signature certificate.
2260
2261 2) The digital signature certificate holder is responsible for keeping his or her
2262 contact information current.
2263
2264 b) Each electronic document uploaded on COOL for filing must bear a facsimile
2265 electronic signature (i.e., scanned image of original pen-and-ink signature) or
2266 typographical electronic signature (i.e., ‘Is! typed name”) ofthe person
2267 authorizing the filing (e.g., attorney, participant, pro se party). However, if this
2268 electronic signature is absent, the document will be deemed to have been signed
2269 by the holder of the digital signature certificate used to upload the document and
2270 the certificate holder will be deemed to have authorized the filing. (See 5 ILCS
2271 175/5-120.) To file an electronic document on behalf of another person in an
2272 adjudicatory proceeding, an electronic signature of a licensed and registered
2273 attorney is required. (See Section 101.400(a) ofthis Part.)
2274
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2275 c) If an electronic document or portion thereof requires the signatures of any persons
2276 in addition to those specified in subsection (b) ofthis Section (e.g., settlement
2277 agreement, witness affidavit), the person authorizing the filing must:
2278
2279 1) Confirm that the additional persons have approved the document or
2280 corresponding portion thereof and obtain their original pen-and-ink
228 1 signatures before the document is uploaded on COOL for filing;
2282
2283 2) Ensure that the document or corresponding portion thereof bears the
2284 facsimile electronic signatures of and indicates the identity of, the
2285 additional persons;
2286
2287 3) Upload the document on COOL as a scanned image containing the
2288 necessary signatures; and
2289
2290 4) Retain the paper original of the document, including the original pen-and-
229 1 ink signatures of the additional persons, for one year after the later of the
2292 following:
2293
2294 A) The date on which the time period expires for appealing the final
2295 order ofthe Board; or
2296
2297 B) Ifthe final order ofthe Board is appealed, the date on which the
2298 time period expires for seeking any further review in the courts.
2299
2300 d In lieu ofcomplying with subsection (c) ofthis Section, the person authorizing the
2301 filing may file the paper original ofthe document, including the original pen-and-
2302 ink signatures ofthe additional persons, and separately file the document through
2303 COOL without the facsimile electronic signatures ofthe additional persons (see
2304 Section lO1.1020(e)(2) ofthis Subpart).
2305
2306 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

2307
2308 Section 101.1020 Filing Electronic Documents
2309
23 1 0 a) COOL. To file an electronic document through COOL, the document must first
23 1 1 be uploaded on COOL.
2312
23 1 3 b) Digital Signature Certificate. Uploading a document on COOL requires a valid
23 14 State of Illinois digital signature certificate.
2315
23 1 6 c) Uploading Hours. Electronic documents may be uploaded on COOL 24 hours per
2317 day, every day.
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23 1 9 d) E-Mail Receipt. Uploading a document on COOL will generate an e-mail receipt
2320 for the digital signature certificate holder. The receipt will verify the date and
2321 time when the document was uploaded on COOL.
2322
2323 e) Time offiling. Subject to subsection (f) ofthis Section, an electronic document
2324 uploaded on COOL will be considered filed as ofthe date and time specified on
2325 the e-mail receipt generated trnderpursuant to subsection (d) of this Section,
2326 except that:
2327
2328 1) A document uploaded on a Saturday or Sunday, on a national or State
2329 legal holiday, or after 4:30 p.m. on a weekday is deemed filed the next

business day.

2332 2) A document uploaded without one or more portions ofthe filing (e.g.,
2333 oversized exhibit; trade secret or non-disclosable information; copyrighted
2334 document proposed for incorporation by reference in a rule) or without a
2335 required oath, affidavit, notarization, signature, or filing fee is considered
2336 filed:
2337
2338 A) On the date that the Clerk receives the documents last missing
2339 item; or
2340
2341 B) On the postmark date ofthe document’s last missing item if that
2342 item was sent by U.S. Mail, was received after the date of a filing
2343 deadline, and has a postmark date that precedes or is the same as
2344 the deadline date.
2345
2346 3) A document consisting of multiple electronic files is considered filed as of
2347 the date and time specified on the e-mail receipt generated underpursuant
2348 to subsection (d) ofthis Section for the last file uploaded to complete the
2349 document.
2350
23 5 1 f) Review by the Clerk. The Clerk will review electronically each document
2352 uploaded on COOL, validate the proceeding information provided, and accept or
2353 reject the document for filing.
2354
2355 1) Ifthe Clerk accepts an uploaded document, the Clerk’s Office will e-mail a
2356 notice of acceptance to the digital signature certificate holder, indicating
2357 that the filed document may be viewed on COOL.
2358
2359 2) Ifthe Clerk rejects an uploaded document, the Clerk’s Office will e-mail a
2360 notice ofrejection to the digital signature certificate holder. The Clerk
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2361 may reject an uploaded document because the document is prohibited
2362 from being filed electronically underpursuant to Section 101 .302(h)(3) or
2363 (h)(4) ofthis Part, the document fails to comply with file size or naming
2364 requirements of Section 1 01 . 1 03 0(c) of this Subpart, or the document is
2365 corrupted or otherwise cannot be readily opened. If an uploaded
2366 document is rejected by the Clerk, the Board may, upon good cause
2367 shown, enter an order deeming the document filed as ofthe date and time
2368 specified when the document was uploaded on COOL, subject to
2369 subsections (e)(1) through (e)(3) ofthis Section.
2370
2371 g) Technical Failure. Ifan electronic document is not uploaded, or is materially
2372 delayed in uploading, on COOL due to a technical failure, the Board may, upon
2373 good cause shown, enter an order deeming the document uploaded underpursuant
2374 to subsection (d) ofthis Section as ofthe date and time ofthe first attempted
2375 uploading. ‘Technical failure’ as used in this subsection is limited to a system
23 76 outage of COOL or other malfunction of the hardware, software, or
2377 telecommunications facilities ofthe Board or the Board’s electronic filing
2378 provider. “Technical failure”, therefore, does not include any malfunction of the
2379 equipment used by the person authorizing the filing or the digital signature
2380 certificate holder.
2381
2382 h) Clerk’s Electronic Stamp. An electronic document uploaded on COOL and
2383 accepted by the Clerk for filing will be endorsed by the Clerk with a file stamp
23 84 setting forth the date of filing. This file stamp will be merged with the electronic
2385 document and visible when the document is viewed on COOL. Electronically
2386 filed documents so endorsed have the same legal effect as paper documents file-
2387 stamped by the Clerk conventionally in accordance with Section 101.300(b)-of
2388 this Part.
2389
2390 i) Decision Deadlines. For purposes ofBoard decision deadlines, the decision
2391 period does not begin until the date on which the electronic document constituting
2392 the initial filing is considered filed under this Section.
2393
2394 j) Filing Deadlines. The electronic filing of a document does not alter any
2395 applicable filing deadlines.
2396
2397 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

2398
2399 Section 101.1030 Form ofElectronic Documents for Filing
2400
2401 a) In addition to complying with the formatting requirements of Section 1 01 .302(g)
2402 and (j) ofthis Part, electronic documents uploaded on COOL for filing must be in
2403 one ofthe following electronic formats:
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2404
2405 1) Adobe Portable Document Format (PDF), version 2.0 or greater;
2406
2407 2) Microsoft Word for Windows, version 6.0 or greater;
2408
2409 3) Corel WordPerfect for Windows, version 6.0 or greater; or
2410
241 1 4) Microsoft Excel for Windows, version 4.0 or greater.
2412
241 3 b) Generally, electronic documents filed in accordance with this Subpart will be
2414 posted to COOL by the Clerks Office in text-searchable Adobe PDF. When
241 5 practicable, persons should:
2416
2417 1) Upload their electronic documents on COOL in text-searchable Adobe
2418 PDF; and
2419
2420 2) Convert their electronic documents to a text-searchable Adobe PDF
242 1 directly from the program used to create the document, rather than from a
2422 scanned image ofthe paper document.
2423
2424 c) No single electronic file uploaded on COOL, whether constituting all or part of an
2425 electronic document, may contain more than 1 0 megabytes (MB) of data. To
2426 comply with this requirement, an electronic document may be divided into parts
2427 and submitted as multiple electronic files, each file being 10 MB or less. The
2428 person authorizing the filing is responsible for dividing the document into
2429 appropriately-sized files and naming each file to reflect its place within the
2430 electronic document.
2431
2432 d) Multiple electronic documents, whether for the same proceeding or different
2433 proceedings, must be uploaded separately on COOL and, therefore, must not be
2434 combined into a single electronic file for filing through COOL.
2435
2436 e) Electronic documents may contain links to material external to the filed
2437 document. However, links to external material are for convenience purposes
243 8 only. The external material behind the link is not considered part of the filing or
2439 the record ofthe proceeding in which the document was filed.
2440
2441 f) All documents uploaded on COOL must be free of viruses or other harmful
2442 processes. If an electronic document containing a virus or other harmful process
2443 is uploaded on COOL, the Board may, consistent with Section 101 .800(b) and (c)
2444 of this Part, impose sanctions, including barring the document from being filed in
2445 any manner and barring the person authorizing the filing or the digital signature
2446 certificate holder from any further electronic filing through COOL.
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2447
2448 g,) Documents filed under Section 1 01 .302th)(2) must:
2449
2450 i:l Include bookmarks, immediately viewable when the document is opened.
245 1 to individual documents in the same order as they appear in the
2452 corresponding Table of Contents to facilitate navigation and location of
2453 specific contents within the record and
2454
2455 a Pagination must be displayed on each document in the bottom right
2456 corner.
2457
2458 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

2459
2460 Section 101.1040 Filing Fees
2461
2462 a) Filing fees are specified in Section 101 .302(e) ofthis Part. The Clerk’s Office
2463 imposes no additional fee to file a document electronically.
2464
2465 b) A person seeking to file an electronic document that requires a filing fee must
2466 either:
2467
2468 1) Pay the fee with a valid credit card through COOL when the document is
2469 uploaded on COOL; or
2470
2471 2) Deliver payment to the Clerk’s Office in the form of government voucher,
2472 money order, or check made payable to the Illinois Pollution Control
2473 Board.
2474
2475 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

2476
2477 Section 101.1050 Documents Required in Paper or Excluded from Electronic Filing
2478
2479 a) A document containing information claimed or determined to be a trade secret, or
2480 other non-disclosable information underpursuant to 35 Ill. Adm. Code 130, is
248 1 prohibited from being filed electronically and must instead be filed only in paper
2482 underpursuant to Section 1 01 .302(h)(3) of this Part. The version of the document
2483 that is redacted underpursuant to 35 Ill. Adm. Code 130 may be filed through
2484 COOL.
2485
2486 b) If a rulemaking proposal contains a document that is protected by copyright law
2487 (17 USC 101 et seq.) and proposed underpursuant to Section 5-75 ofthe IAPA [5
2488 ILCS 100/5-75] to be incorporated by reference, that copyrighted document is
2489 prohibited from being filed electronically and must instead be filed only in paper
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2490 underpursuant to Section 1 01 .3 02(h)(4) of this Part. The remainder of the
2491 rulemaking proposal may be filed through COOL.
2492
2493 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

2494
2495 Section 101.1060 E-Mail Service
2496
2497 a) Except as provided in subsections (b) and (c), a person required to serve a
2498 document may serve the document by e-mail, in lieu of serving a paper document,
2499 ifthe recipient has consented to e-mail service in the proceeding and has not
2500 revoked the consent. (See Section 1 01 . 1 070.) To serve a document by e-mail, it
2501 is not necessary to electronically file the document or to obtain a State of Illinois
2502 digital signature certificate.
2503
2504 b) Service of enforcement complaints and EMSA statements of deficiency on a
2505 respondent must be made personally, by U.S. Mail with a recipient’s signature
2506 recorded, or by a third-party commercial carrier with a recipient’s signature
2507 recorded. (See Section 1O1.304(c)(2).)
2508
2509 c) Service of administrative citations must be made as required under 35 Iii. Adm.
2510 Code 108.
2511
25 12 d) A person required to serve a document on the hearing officer must serve the
25 1 3 hearing officer by sending the document to the hearing officer’s e-mail address in
25 14 lieu of serving a paper document upon the hearing officer if the person has the
25 1 5 capability of serving the document by e-mail.
2516
25 1 7 e) When a document is served by e-mail, documentation of service must be filed
25 1 8 with the Clerk and served on all persons entitled to service in that proceeding. A
25 1 9 sample form of affidavit or certificate of e-mail service is available in Appendix
2520 H. An affidavit or certificate of e-mail service must include the following:
2521
2522 1) The e-mail address ofthe recipient and the person authorizing the filing;
2523
2524 2) The number ofpages in the e-mail transmission;
2525
2526 3) A statement that the document was served by e-mail; and
2527
2528 4) The date ofthe e-mail transmission and the time by when it took place.
2529
2530 f) If any computer malfunction precludes the e-mail service of a document, the
253 1 person authorizing the filing must promptly serve the document in paper
2532 underpursuant to Section 101.304(c).
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2533
2534 g) Except for final adjudicatory orders ofthe Board, which the Clerk’s Office serves
2535 in paper by certified mail, the Clerks Office will serve Board orders and hearing
2536 officer orders by e-mail, in lieu of serving paper documents, ifthe recipient has
2537 consented to e-mail service in the proceeding and has not revoked the consent.
253 8 (See Section 1 0 1 . 1 070.) The Clerk will record the date and time of e-mail
2539 service, consistent with subsection (e)-&f this Section.
2540
2541 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

2542
2543 Section 101.1070 Consenting to Receipt of E-Mail Service
2544
2545 a) In any proceeding, a person consents to e-mail service of documents in lieu of
2546 receiving paper documents by:
2547
2548 1) Filing a ‘Consent to Receipt ofE-Mail Service” (see sample form of
2549 consent in Appendix I);
2550
255 1 2) Providing the hearing officer, during a hearing or conference, with an e
2552 mail address that is designated for receiving service;
2553
2554 3) Filing an attorneys appearance containing an e-mail address that is
2555 designated for receiving service; or

2556
2557 4) Appearing on a notice list or service list and providing the Clerks Office
2558 with an e-mail address that is designated for receiving service.
2559
2560 b) At any time during a proceeding, consent to e-mail service may be provided as set
2561 forth in subsection (a). To accept e-mail service, it is not necessary to obtain a
2562 State of Illinois digital signature certificate.
2563
2564 c) A person’s consent to receiving e-mail service may be revoked by that person at
2565 any time during the proceeding upon the person’s filing of a notice of the
2566 revocation with the Clerk’s Office. However, an attorney who filed an appearance
2567 may not revoke consent unless the appearance is withdrawn.
2568
2569 d) Upon a change in the e-mail address of a recipient of e-mail service, the recipient
2570 must notify the Clerk’s Office ofthe e-mail address change for each pending
2571 proceeding in which the person has consented to e-mail service.
2572
2573 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________
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2574 Section 1O1.APPENDIX A Captions
2575
2576 Section 1O1.ILLUSTRATION L Site-specific Rulemaking
2577
2578 BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
2579
2580 IN THE MATTER OF: )
2581 )
2582 PROPOSED SITE SPECIFIC WATER ) Rxx-xxx
2583 POLLUTION REGULATIONS ) (Site-Specific Rulemaking-X)
25 84 APPLICABLE TO XYZ )
2585 UTILITIES COMPANY OF ILLINOIS )
2586 DISCHARGE TO XYZ CREEK: )
2587 35 Iii. Adm. Code )
2588
2589 BOARD NOTE: The Board notes that all docket numbers consist ofletter(s) followed by two
2590 numbers. The first two digit number is the fiscal year the matter was filed. Then the second
2591 number is the sequential number for that type offiling the Board has received that year. Persons
2592 making filings are not responsible for the Board docket number on the original filing. The Clerk
2593 of the Board will assign the appropriate docket number when the matter is filed. All filings in a
2594 matter that has been assigned a docket number mustshould contain a docket number located as
2595 indicated on the examples above. The Board will also be designating its opinion and orders with
2596 the type of case and media involved in the matter. Where the above examples have the type of
2597 case followed by “X’, the Board will, for example ifthe case is dealing with a variance from
2598 certain water regulations, put the media, water, after variance to become “Variance-Water’.
2599 Again, persons making filings need not place this on original filings. However, all filings in a
2600 matter that has been assigned the media mustshould indicate that media in the location as in the
260 1 above examples. Where there are specific procedural rules developed for specific types of cases,
2602 as in a “UST Appeal”, persons making filings mtshou1d follow those examples.
2603
2604 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________
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POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

1) Heading ofthe Part: Regulatory and Informational Hearings and Proceedings

2) Code Citation: 35 Iii. Adm. Code 102

3) Section Numbers: Proposed Actions: g
102 100 Amendment H

102.106 Amendment RICE

102.108 Amendment FEB ; o
102.110 Repealed
102.112 Amendment pj[TC :

102.114 Amendment ‘“
LOflttøi

102.202 Amendment
1 02,204 Amendment
102.206 Amendment
102.210 Amendment
102.21 1 Amendment
102.212 Amendment
102.300 Amendment
102.302 Amendment
102.306 Amendment
102.400 Amendment
102.402 Amendment
102.408 Amendment
102.410 Amendment
102.412 Amendment
102.414 Amendment
102.416 Amendment
102.418 Amendment
102.422 Amendment
102.424 Amendment
102.502 Amendment
102.504 Amendment
102.604 Amendment
102.606 Amendment
102.608 Amendment
102.614 Amendment
102.706 Amendment
102.820 Amendment
102.830 Amendment
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POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

4) Statutory Authority: Implementing and authorized by Sections 10 and 27 ofthe Illinois
Environmental Protection Act [41 5 ILCS 5/1 0 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
of time, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauners Executive
Order 201 6-1 3 has provided additional impetus to the Board’ s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.

6) Published studies or reports. and sources ofunderlying data, used to compose this
rulemaking: None

7) Will this rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this proposed rulemaking contain incorporations by reference? No

10) Are there any other rulemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act [30 ILCS
805/3 (b)j.

12) Time, Place, and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of at least 45 days afier the date of publication in the Illinois Register. Public comments
should reference Docket Ri 7-1 8 and be addressed to:

Clerks Office
Illinois Pollution Control Board
JRTC
1 00 W. Randolph St., Suite 11-500
ChicagolL 60601

Public comments may also be filed electronically through the Clerk’s Office On-Line
(COOL) on the Board’s website at www.ipcb.state.il.us.
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POLLUTION CONTROL BOARD

NOTICE Of PROPOSED AMENDMENTS

Interested persons may request copies of the Board’s opinion and order in Ri 7-1 8 by
calling the Clerk’s office at 3 12/8 14-3 620, or may download copies from the Board’s
Web site at www.ipcb.stateil.us.

1 3) Initial Regulatory flexibility Analysis:

A) Types of small businesses, small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board

B) Reporting. bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:



1i NOTICE VERSION
JCAR35O1 02-1701 364r01

1 TITLE 35: ENVIRONMENTAL PROTECTION
2 SUBTITLE A: GENERAL PROVISIONS
3 CHAPTER I: POLLUTION CONTROL BOARD
4

7

PART 102
REGULATORY AND INFORMATIONAL HEARINGS AND PROCEEDINGS

8 SUBPART A: GENERAL PROVISIONS
9

36
37 Section
38 102.300
39 102.302
40 102.304
41 102.306
42

SUBPART B: REGULATIONS OF GENERAL APPLICABILITY,
RESOURCE CONSERVATION AND RECOVERY ACT (RCRA)

AMENDMENTS, AND SITE-SPECIFIC REGULATIONS

SUBPART C: CLEAN AIR ACT AMENDMENTS (CAAA)
FAST TRACK RULEMAKING

5
6

Section
102.100
102.102
102.104
102.106
102.108
102.110
102.112
102.114

10
11
12
13
14
15
16
17
18
19
20
21
22

Applicability
Severability
Definitions
Types of Regulatory Proposals
Public Comments
Waiver of Requirements (Repealed)
Other Proceedings
Hearings

23
24 Section
25 102.200
26 102.202
27 102.204
28 102.206
29 102.208
30 102.210
31 102.211
32 102.212
33
34
35

Proposal for Regulations of General Applicability
Proposal Contents for Regulations of General Applicability
Proposal of RCRA Amendments
Notice of Site-Specific RCRA Proposals
Proposal for Site-Specific Regulations
Proposal Contents for Site-Specific Regulations
Proposal to Update Incorporations by Reference
Dismissal

Applicability
Agency Proposal
Hearings
Prefiled Testimony

43 SUBPART D: SERVICE AND FILING OF DOCUMENTS, MOTIONS,



JCAR35O1 02-1701 364r01

PRODUCTION OF INFORMATION, SUBPOENAS, PREHEARING
CONFERENCES, AND HEARINGS

Service and Filing of Documents
Motions, Production of Information, and Subpoenas
Initiation and Scheduling of Prehearing Conferences
Purpose of Prehearing Conference
Prehearing Order
Authorization of Hearing
Scheduling of Hearings
Hearings on the Economic Impact ofNew Proposals
Notice of Hearing
Record
Authority ofthe Hearing Officer
Notice and Service Lists
Prehearing Filings of Testimony, Questions, Responses, and Exhibits
Admissible Information
Presentation of Testimony and Order of Hearing
Questioning of Witnesses

65 SUBPART E: CERTIFICATION OF REQUIRED RULES
66

Agency Certification
Challenge to Agency Certification
Board Determination

71
72 SUBPARTF: BOARD ACTION
73

0-,o:
84 SUBPART G: MOTIONS FOR RECONSIDERATION AND APPEAL
85
86

44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64

Section
102.400
102.402
102.404
I 02.406
1 02 .408
102.410
102.412
102.4 14
102.416
102.418
102.420
102.422
102.424
102.426
I 02.428
102.430

67 Section
68 102.500
69 102.502
70 102.504

74 Section
75 102.600
76 102.602
77 102.604
78 102.606
79 102.608
80 102.610
81 102.612
82 102.614

Revision of Proposed Regulations
Adoption of Regulations
First Notice of Proposed Regulations
Second Notice of Proposed Regulations
Notice of Board Final Action
Adoption of Identical-in-Substance Regulation
Adoption of Emergency Regulations
Adoption of Peremptory Regulations

Section



JCAR35O1O2-1701 364r01

87 102.700 Filing ofMotions for Reconsideration
88 1 02.702 Disposition of Motions for Reconsideration
89 102.704 Correction ofPublication Errors
90 102.706 Appeal
91
92 SUBPART H: OUTSTANDING RESOURCE WATER DESIGNATION
93
94 Section
95 102.800 Applicability
96 102.810 Petition
97 102.820 Petition Contents
98 102.830 Board Action
99

100 102.APPENDIX A Comparison ofFormer and Current Rules (Repealed)
101
1 02 AUTHORITY: Implementing Sections 5, 7.2, 1 3(c), 1 3 .3 , 1 7.5, 22.4(a), 22.4(d), 22.7(d), 27, 28,
1 03 28.2, 28.6, 29, and 41 ofthe Environmental Protection Act (Act) [41 5 ILCS 5/5, 7.2, 1 3(c), 13.3,
104 17.5, 22.4(a), 22.4(d), 22.7(d), 27, 28, 28.2, 28.6, 29, and 41] and authorizedby Sections 26 and
105 27 ofthe Act [415 ILCS 5/26 and 27].
106
1 07 SOURCE: Originally adopted as Chapter 1 : Procedural Rules, Part II: Regulatory and Other
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1 1 0 new Part adopted in R88-5(B) at 1 4 Ill. Reg. 92 1 0, effective May 24, 1 990; amended in R90- I 6
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1 13 effective February 22, 2002; amended in R04-24 at 29 Ill. Reg. 8776, effective June 8, 2005;
1 14 amended in R10-18 at 34 Ill. Reg. 12193, effective August 9, 2010; amended in R14-21 at 39 Ill.
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effective

____________

117
1 1 8 SUBPART A: GENERAL PROVISIONS
119
120 Section 102.100 Applicability
121
122 a) This Part applies to all regulatory and informational hearings and proceedings,
123 and must be read in conjunction with 35 Ill. Adm. Code 101. Hearings conducted
124 under pursuant to this Part are quasi-legislative in nature and the purpose of the
125 hearings is to gather information and comments to guide the Board in its
1 26 rulemaking process. All testimony must be sworn.
127
128 b) All persons taking part in these hearings are participants, rather than parties as in
1 29 contested cases. Non-attorneys may represent themselves and others at regulatory
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130 hearings and may ask questions ofwitnesses or give testimony or comment as
1 3 1 allowed by the hearing officer.
132
1 33 (Source: Amended at 41 Iii. Reg.

_______,

effective
134
135 Section 102.106 Types ofRegulatory Proposals
136
137 a) The Act provides for 5 types ofregulatory proposals:
138
1 39 1) Identical-in-substance rulemakings, as defined in Sections 7.2, 1 3 .3, 28.2
140 and 28.4 ofthe Act [415 ILCS 5/7.2, 13.3, 28.2, and 28.4];
141
142 2) Federally required rules, as defined in Section 28.2 ofthe Act [415 ILCS
143 5/28.2];
144
145 3) Other regulatory proposals, both of general applicability and not of
146 general applicability as allowed by Sections 26, 27 and 28 of the Act [415
147 ILCS 5/26, 27, and 28];
148
149 4) Clean Air Act fast track rulemakings as defined by Section 28.5 ofthe Act
150 [415 ILCS 5/28.5]; and
151
1 52 5) Rulemakings to update incorporations by reference, as allowed by Section
153 28.6 ofthe Act [415 ILCS 5/28.6].
154
1 55 b) The IAPA provides for three types of rulemakings:
156
157 1) General rulemaking under pursuant to Section 5-40 ofthe IAPA [5 ILCS
158 100/5-40];
159
1 60 2) Emergency rulemaking under pursuant to Section 5-45 of the IAPA [5
161 ILCS 100/5-45]; and
162
163 3) Peremptory rulemaking under pursuant to Section 5-50 ofthe IAPA [5
164 ILCS 100/5-50].
165
166 (Source: Amended at 41 Ill. Reg.

______,

effective
167
168 Section 102.108 Public Comments
169
1 70 a) The Board will accept written comments from any person concerning a regulatory
171 proposal during the first notice period as defined in Section 1 02.604 of this Part.
172 However, when adopting identical-in-substance regulations, the Board will accept
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173 written comments from U$EPA and other persons for at least 45 days after the
1 74 date of publication of the proposed regulations or amendments in the Illinois
1 75 Register in accordance with Section 1 02.61 0 of this Part.

176
I 77 b) Any person may submit written comments on any proposal within 14 days after
1 78 the receipt of the hearing transcript in Board offices unless otherwise specified by
1 79 the hearing officer or the Board.
I 80
1 8 1 c) Comments must be filed with the Clerk and served in accordance with 3 5 Ill.
1 82 Adm. Code 1 01 .Subpart C upon the Environmental Protection Agency (Agency),
183 Department ofNatural Resources (DNR), the Attorney General (ifa participant),
1 84 the proponent, and the participants on any service list established by the hearing
1 85 officer under pursuant to Section 1 02.422 of this Part unless otherwise specified
1 86 by the hearing officer or the Board.
187
1 88 d) Comments that are not timely filed or properly served will not be considered,
1 89 except as allowed by the hearing officer or the Board to prevent material
190 prejudice.
191
192 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

193
1 94 Section 102.1 10 Waiver of Requirements (Repealed)
195

The Board may waive any of the non-statutory requirements of this Part upon a showing by a
person that a particular requirement would create an undue burden on that person such as where
the burden of compliance imposes financial costs that would preclude further participation, or
There compliance would result in the provision of information already provided in that
proceeding.

196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214

(Source: Repealed at 41 Ill. Reg.

_______,

effective

_____________

Section 102.112 Other Proceedings

Under Pursuant to Section 5(d) ofthe Act or other applicable law, the Board may conduct such
other noncontested or informational hearings as may be necessary to accomplish the purposes of
the Act or other applicable law. The hearings may include inquiry hearings to gather information
on any subject the Board is authorized to regulate.

(Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

Section 102.114 Hearings
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21 5 Hearings will be conducted underpursuant to 3 5 Iii. Adm. Code 1 01 .Subpart F, including any
216 hearing held by videoconference (see 35 Iii. Adm. Code 101.600(b)).
217
21 8 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

219
220 SUBPART B: REGULATIONS Of GENERAL APPLICABILITY, RESOURCE
221 CONSERVATION AND RECOVERY ACT (RCRA) AMENDMENTS,
222 AND SITE-SPECIFIC REGULATIONS
223
224 Section 102.202 Proposal Contents for Regulations of General Applicability
225
226 AEach orooonent must set forth the following in its proposal must include:
227
228 a) The language of the proposed rule, including any existing regulatory language
229 proposed to be amended or repealed. Language being added must be indicated by
230 underscoring, and language being deleted must be indicated by strike-outs. The
23 1 proposed rule must be drafted in accordance with 1 Ill. Adm. Code 100.Subpart
232 C;
233
234 b) A statement of the reasons supporting the proposal, including a statement of the
23 5 facts that support the proposal, and a statement of the purpose and effect of the
236 proposal, including environmental, technical, and economic justification. The
237 statement must discuss the applicable factors listed in Section 27(a) ofthe Act.
23 8 The statement must include, to the extent reasonably practicable, all affected
239 sources and facilities and the economic impact of the proposed rule;
240
241 c) A synopsis of all testimony to be presented by the proponent at hearing;
242
243 d) Any material to be incorporated by reference within the proposed rule under
244 pursuant to Section 5-75 ofthe IAPA [5 ILCS 100/5-75];
245
246 e) A descriptive title or other description ofanypublished study or research report
247 used in developing the rule, the identity ofthe person who performed such study,
248 and a description ofwhere the public may obtain a copy ofany such study or
249 research report. Ifthe study was performed by an agency or by a person or entity
250 that contracted with the agencyfor the performance ofthe study, the agency shall
25 1 also make copies ofthe underlying data available to members ofthe public upon
252 request fthe data are notprotectedfrom disclosure under the Freedom of
253 Information Act [5 ILCS 140]. [5 ILCS 100/5-40(3.5)];
254
255 f) Documentation of service upon all persons required to be served under pursuant
256 to-Section 102.422 ofthis Part;
257
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258 g) Unless the proponent is the Agency or DNR, a petition signed by at least 200
259 persons, under pursuant to Section 28 ofthe Act and Section 102.410(b) of this
260 P-art;
261
262 h) When the Agency proposes a rule it believes is federally required, a certification
263 in accordance with Section 102.500 of this Part;
264
265 i) For a proposed rule that amends an existing Board rule, a written statement or
266 certification that the proposal amends the most recent version of the rule as
267 published on the Boards Web site or as obtained from the Clerk;
268
269 j) AnWhen the proponent is a State agency, an electronic version ofthe proposed
270 rule language information required under subsection (a) ofthis Section in jç
271 format specified in 35 Ill. Adm. Code 101.l030Microsoft Word for Windows,

272 Tersion 6.0 or greater; and
273
274 k) When any information required under this Section is inapplicable or unavailable,
275 a complete justification for the inapplicability or unavailability.
276
277 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

278
279 Section 102.204 Proposal of RCRA Amendments
280
28 1 In addition to satisfying the requirements of Section 1 02.202 of this Part, any proposal to amend
282 the RCRA regulations must:
283
284 a) Indicate whether it is made under pursuant to the provisions of Section 22.4(a),
285 22.4(b) or 22.4(c) ofthe Act;
286
287 b) Include a listing of all amendments to the corresponding federal regulations since
288 the period encompassed by the last amendment of the Board’s RCRA rules; and
289
290 c) Include a certificate of service indicating that a copy of the proposal has been
291 served on the USEPA. Service must be made at the following address:
292
293 Director, Waste Management Division
294 USEPA, Region V
295 77 W. Jackson Street
296 Chicago, Illinois 60604
297
298 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

299
300 Section 102.206 Notice of Site-Specific RCRA Proposals
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3 02 a) Public notice of hearings on site-specific RCRA proposals will be given at least
303 30 days before the date ofthe hearing.
304
305 b) In addition to the requirements of Section 28 ofthe Act, the Board, at a minimum,
3 06 will give notice of hearings on a site-specific RCRA proposal to the following
307 persons:
308
309 1) Federal agencies as designated by the USEPA;
310
3 1 1 2) Illinois Department of Transportation;
312
3 1 3 3) DNRIllinois Department of Natural Resources;
314
3 1 5 4) Illinois Department of Public Health;
316
3 1 7 5) The Governor of any other state adjacent to the county in which the
318 facility is located; and
319
320 6) Elected officials of any counties, in other states, adjacent to the county in
321 which the facility is located, and elected officials in any municipality, in
322 another state, if it is the closest population center to the facility.
323
324 c) In addition to the methods ofnotice by publication of Section 28 ofthe Act and
325 Section 102.41 6 of this Part, the Board will give notice by broadcast over at least
326 one radio station in the area ofthe facility containing the information required by

Section 102.4l6subsections (d)(2) and (d)(4) through (d)(8) ofthis Section.

329 d) A hearing notice on a site-specific RCRA proposal will include the following
330 information:

332 1) The address of the Boardoffice;
333
3 34 2) Name and address of the proponent and, if different, of the facility for
335 which the site-specific rule is sought;
336
337 3) A brief description ofthe business conducted at the facility and the
33 8 activity described in the proposal;
339
340 4) A description ofthe relief requested in the proposal;
341
342 5) Name, address, e-mail address, and telephone number of the Clerk of the
343 Board, from whom interested persons may obtain further information,
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including copies ofthe proposal;
345
346 6) The name, address, e-mail address, and telephone number ofthe Agency’s

representative in the rulemaking;

349 7) A description of any written comment period or a statement that a
350 comment period will be established in the future;
351
352 8) A statement that the record in the rulemaking is available at the Board
353 office for inspection, except those portions that are claimed or determined
354 to be trade secrets, and that procedures are available whereby disclosure
355 may be sought by the public. Any such claim must be made in accordance
356 with 35 Ill. Adm. Code 130;
357
3 5 8 9) A statement that site-specific rules may be adopted under pursuant to 415
3 59 ILC$ 5/27 and Section 102.202 of this Part, and a citation to the Board
360 regulations sought to be modified; and
361
3 62 1 0) Any additional information considered necessary or proper.
363
364 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

365
366 Section 102.210 Proposal Contents for Site-Specific Regulations
367

Proponents of site-specific regulations other than those relating to RCRA must comply with the
requirements of Section 1 02.202 of this Part in addition to the following requirements:

The proposal must set forth the language of the proposed site-specific rule,
including any existing regulatory language proposed to be amended or repealed.
Language being added must be indicated by underscoring and language being
deleted must be indicated by strike-outs. Ifthe proposed site-specific rule seeks
an exemption from or modification of a rule of general applicability, the proposed
site-specific rule may not be proposed as an amendment to the general rule.
Instead, the site-specific rule must be proposed as its own Section;

368
369
370

a)

374
375
376
377
378
379
380
381
382
383
384
385
386

b) In the event that the proposed rule would replace the applicability of a general
rule to the pollution source, the proposal must specify, with supporting
documentation, the reasons why the general rule is not technically feasible or
economically reasonable for the person or site. The documentation must include
relevant information on other similar persons’ or sites’ ability to comply with the
general rule. Where relevant to the Board’s consideration, the proposal must also
include information pertaining to existingphysical conditions, the character ofthe
area involvec1 including the character ofsurrounding land uses, zoning
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387 classUlcations, and the nature ofthe existing air quality or receiving body of
water [415 ILC$ 5/27(a)];

390 c) A descriptive title or other descr;ption ofanypublished study or research report
3 91 used in developing the rule, the identity ofthe person who performed such study,
3 92 and a description ofwhere the public may obtain a copy ofany such study or
393 research report. Ifthe study wasperformed by an agency or by aperson or entity
394 that contracted with the agencyfor the performance ofthe study, the agency shall
395 also make copies ofthe underlying data available to members ofthepublic upon
396 request ;fthe data are notprotectedfrom disclosure under the Freedom of
397 Information Act [5 ILCS 140]. [5 ILCS 100/5-40(3.5)];
398
399 d) The proposal must describe the person or site for which regulatory change is
400 sought and the area affected by the proposed change. The proposal must also
40 1 include a detailed assessment of the environmental impact of the proposed
402 change, and include a description of available treatment or control options;
403
404 e) The proposal must demonstrate that the Board may grant the requested relief
405 consistent with federal law governing the subject ofthe proposal (e.g.,
406 Underground Injection Control program, Resource Conservation and Recovery
407 Act, etc.); and
408
409 When the proponent is a State agency, the proponent also must provide an

41 0 electronic version of the information required under subsection (a) of this Section
41 1 in Microsoft Word for Window version 6.0 or greater; and
412
41 3 fg) When any information required under this Section is inapplicable or unavailable,
414 the proposal must provide a complete justification for the inapplicability or
41 5 unavailability.
416
417 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

418
419 Section 102.211 Proposal to Update Incorporations by Reference
420
421 a) Any person mayfile a proposal with the Board to update an incorporation by
422 reference included in a Board rule. The Board or the Agency may also make such
423 aproposal on its own initiative. [415 ILCS 5/28.6(a)] The proposal must be filed
424 with the Clerk in accordance with 3 5 Ill. Adm. Code 101 .302(h) and served on the
425 Agency, DNR, and the Attorney General in accordance with 35 Ill. Adm. Code
426 101.304(c).
427
428 b) A rulemaking to update an incorporation by reference under this Section must:
429
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430 1) Befor the solepurpose ofreplacing a reference to an older or obsolete
43 1 version ofa document with a reference to the current version ofthat
432 document or its successor document; and
‘-F.) J

434 2) Comply with Sections 5-40 and 5-75 ofthe IAPA [5 ILC$ 100/5-40, 5-75].
435 [415 ILC$ 5/28.6(b), (c)]
436
437 c) Sections 27 and 22 ofthe Act [415 ILC$ 5/27, 28] do not apply to rulemaking
438 under this Section. [415 ILCS 5/28.6(c)] Accordingly, for rulemaking under this
439 Section, the Board will not hold any public hearings nor request that the
440 Department of Commerce and Economic Opportunity conduct a study of the
441 economic impact of the proposed amendment.
442
443 d) A proposal to update an incorporation by reference under this Section must:
444
445 1) Include a statement of the reasons supporting the proposal, including a
446 statement of the facts that support the proposal, and a statement of the
447 purpose and effect of the proposal;
448
449 2) Comply with subsections (a), (d), (e), (f), (i), and (j) of Section 1 02.202-of
450 this Part; and
451
452 3) When any information required under this subsection (d) is inapplicable or
453 unavailable, the proposal must provide a complete justification for the
454 inapplicability or unavailability.
455
456 e) Ifan objection to the proposed amendment isfiled during the public comment
457 period required under Section 5-40 ofthe JAPA [5 ILCS 1 00/5-401, then the
45 8 proposed amendment cannot be adoptedpursuant to this Section. [41 5 ILCS
459 5/28.6(d)]
460
461 f) Nothing in this Section precludes the adoption ofa change to an incorporation by
462 reference through other lawful rulemakingprocedures. [415 ILCS 5/28.6(d)]
463
464 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

465
466 Section 102.212 Dismissal
467
468 a) Failure ofthe proponent to satisfy the content requirements for proposals under
469 this Subpart or failure to respond to Board requests for additional information will
470 render a proposal subject to dismissal for inadequacy.
471
472 b) Failure ofthe proponent to pursue disposition ofthe proposal in a timely manner
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473 will render a proposal subject to dismissal. In making this determination, the
474 Board will consider factors including the history ofthe proceeding and the
475 proponent’s compliance with any Board or hearing officer orders.
476
477 c) A proposal will be dismissed for inadequacy in cases in which the Board, after
478 evaluating the proposal, cannot determine the statutory authority on which the
479 proposal is made. In all such cases, a statement informing the proponent of the
480 Boards basis for dismissal will be made. Dismissal ofa proposal will not bar a
48 1 proponent from re-submitting a proposal in the absence of any deadline imposed
482 by applicable law or Board regulations.
423
484 d) Any person may file a motion challenging the statutory authority or sufficiency of
425 the proposal under pursuant to 35 Ill. Adm. Code 101 Subpart E.
426
427 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

488
489 SUBPART C: CLEAN AIR ACT AMENDMENTS (CAAA)
490 FAST TRACK RULEMAKING
491
492 Section 102.300 Applicability
493
494 This Subpart applies to the adoptiOn ofrules proposed by the Agency and required to be adopted
495 by the State under the Clean Air Act as amended by the Clean Air ActAmendments of1990
496 (CAAA). A ‘fast-track” rulemakingproceeding is aproceeding to promulgate a rule that the
497 CAAA requires to be adopted. Forpurposes ofthis Section, ‘requires to be adopted” refers oniy
498 to those regulations orparts ofregulationsfor which the United States Environmental
499 Protection Agency is empowered to impose sanctions against the Stateforfailure to adopt such
500 rules. [415 ILCS 5/28.5(a), (c)}
501
502 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

503
504 Section 102.302 Agency Proposal
505
506 a) When proposing a regulation required by the CAAA, the Agency proposal must
507 meet the following requirements:
508
509 1) SetThe proposal must set forth the proposed rule, which must be drafted
510 in accordance with 1 Ill. Adm. Code 100.Subpart C;
511
512 2) Include The proposal must have a cover sheet that prominently states that
5 13 the Agency proposes the rule under Section 28.5 ofthe Act, unless
514 anotherprovision ofthe Act specfles the methodfor adopting a specific
515 rule [415 ILCS 5/28.5(c)];
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516
5 17 3) Clearly The proposal must clearly identify the provisions andportions of
5 1 8 thefederal statute, regulations, guidance, policy statemenl. or other
519 documents upon which the rule is based [415 ILCS 5/28.5(e)(3)];
520
521 4) Include The proposal must include supporting documentationfor the rule
522 that summarizes the basis ofthe rule [41 5 ILCS 5/28.5(e)(4)];
523
524 5) Describe The proposal must describe in general the alternative selected
525 and the basisfor the alternative [415 ILCS 5/28.5(e)(5)];
526
527 6) Summarize The proposal must summarize the economic and technical data
528 that the Agency relied upon in drafting the proposed rule;
529
530 7) Include The proposal must include a list of any documents that the Agency
53 1 directly relied upon in drafting the proposed rule or that the Agency

intends to rely upon at hearing, and copies ofthe documents;

534 8) SetThe proposal must set forth a descrption ofthe geographical area to
535 which the rule is intended to apply, a description ofthe process or
536 processes affecteä and identfIcation by classes ofthe entities expected to
537 be affected and a list ofsources expected to be affected by the rule to the
538 extent known to the Agency [415 ILCS 5/28.5(e)(8)];
539
540 9) Include a A-descr;ptive title or other descr;tion ofanypublished study or
541 research report used in developing the rule, the identity ofthe person who
542 performed such study, and a description ofwhere the public may obtain a
543 copy ofany such study or research report. Ifthe study wasperformed by
544 an agency or by a person or entity that contracted with the agencyfor the
545 performance ofthe study, the agency shall also make copies ofthe
546 underlying data available to members ofthe public upon request fthe
547 data are notprotectedfrom disclosure under the Freedom ofInformation
548 Act [5 ILCS 140]. [5 ILCS 100/5-40(3.5)]; and
549
5 50 1 0) Include The proposal must include an electronic version of the information
551 required under subsection (a)(1) of this Section in Microsoft Word for
552 Windows, version 6.0 or greater.
553
5 54 b) If the proposal fails to meet any of the requirements of subsection (a) of this
555 Section, the Board may decide not to accept the proposal for filing.
556
557 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

558
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559 Section 102.306 Preflled Testimony
560
56 1 a) The hearing officer will close the service list for purposes of prefiled testimony at

4:30 p.m. 16 days before the date of hearing.

564 b) Ten days before the hearing, copies ofprefiledtestimony must be filed with the
565 Clerk and served upon all people who are on the service list as closed under
566 pursuant to subsection (a) of this Section.
567
568 c) The Board may grant a waiver ofthe prefiling deadline or service requirement for
569 good cause.
570
571 d) Participants who do not pre-file their testimony will only be allowed to testify if
572 time remains in that hearing day. The hearing will not be continued from day to
573 day to accommodate participants who do not prefile.
574
575 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

576
577 SUBPART D: SERVICE AND FILING OF DOCUMENTS, MOTIONS,
572 PRODUCTION OF INFORMATION, SUBPOENAS, PREHEARING
579 CONFERENCES, AND HEARINGS
580
581 Section 102.400 Service and Filing of Documents
582
583 All documents must be served and filed in accordance with 35 Ill. Adm. Code
584 101.SubpartsSubpart C and J.
585
586 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

587
588 Section 102.402 Motions, Production of Information, and Subpoenas
589
590 Motion practice, production of information and the issuance of subpoenas in regulatory
591 proceedings is governed by 3 5 Ill. Adm. Code 1 01 . All motions and responses must be filed
592 with the Board and served upon the hearing officer, the proponent, the Agency, and all persons
593 on any service list established under pursuant to Section 1 02.422(5) of this Part.
594
595 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

596
597 Section 102.408 Prehearing Order
598
599 a) No record need be kept ofthe prehearing conference, nor shall anyparticiant or
600 the Board be bound by any discussions conducted at the prehearing conference
601 [415 ILCS 5/27(d)].
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602
603 b) Notwithstanding subsection (a) ofthis Section, with the consent ofall partic;ants
604 in theprehearing conference, the hearing officer may enter aprehearing order
605 delineating issues to be heard agreedfacts, and other matters [415 ILCS
606 5/27(d)j.
607
608 c) Ifthe participants in the prehearing conference agree to have a prehearing order
609 entered under pursuant to subsection (b) of this Section, the hearing officer may
610 require that those participants furnish a drafi of a proposed order setting forth the
6 1 1 substance of the agreements reached at the prehearing conference. The hearing
612 officer will enter that order if he agrees that it sets forth the substance of the
61 3 agreement. The order will identify which participants have agreed to the
614 substance of the order.
615
616 d) A prehearing order will not be binding on non-participants in the prehearing
617 conference [415 ILCS 5/27(d)].
618
6 1 9 (Source: Amended at 4 1 Ill. Reg.

_______,

effective

_____________

620
621 Section 102.410 Authorization of Hearing
622
623 a) The Clerk will assign a docket number to any proposal. All regulatory proposals
624 will be placed on the Board agenda for determination of adequacy under the
625 applicable law and this Part. The proponent must cure any inadequacy identified
626 by Board order before the proposal will proceed to hearing.
627
628 b) The Board will schedule a hearing on a proposal if it finds that the proposal is
629 supported by an adequate statement ofreasons, is accompanied by a petition
630 signed by at least 200persons, is notplainly devoid ofmerit and does not deal
63 1 with a subject on which a hearing has been held within the preceding six months
632 [415 ILCS 5/28(a)].
633
634 c) In accordance with Section 28(a) ofthe Act, if a proposal is made by the Agency,
63 5 or DNR, the Board shall schedule a public hearing without regard to the above
636 conditions in subsection (b) ofthis Section as soon as practicable [415 ILC$
637 5/28(a)].
638
639 d) Under Pursuant to Section 28 ofthe Act, the Board may also in its discretion
640 schedule a public hearing upon any proposal without regard to the above
641 conditions in subsection (b) ofthis Section [41 5 ILC$ 5/28(a)].
642
643 e) If the Board determines that a proposal meets the requirements of subsection (b)
644 of this Section or is otherwise adequate under applicable law, and if any required
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645 filing fee has been paid, the Board will issue an order accepting the proposal for
646 hearing. Such an order will be construed as starting the time clock for purposes of
647 any first notice publication deadlines underpursuant to Sections 28.2 and 28.5 of
648 the Act.
649
650 f) When the Board authorizes a hearing, the Chairman will designate one or more
65 1 attending Board members and a qualified hearing officer. A member of the Board

may serve as hearing officer if otherwise qualified.

654 g) The Board may consolidate proposals for hearing or decision.
655
656 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

657
658 Section 102.412 Scheduling of Hearings
659
660 a) Except as otherwise provided by applicable law, no substantive regulation shall
661 be adopted amended or repealed until after apublic hearing within the area of
662 the State concerned. In the case of site-specific rules, a public hearing will be
663 held in the affected area. Except as otherwise provided by applicable law, in the
664 case ofstate-wide regulations, hearings shall be held in at least two areas. [415
665 ILCS 5/28(a)]
666
667 b) If the proponent or any participant wishes to request a hearing beyond the number
668 of hearings specified by the hearing officer, that person must demonstrate, in a
669 motion to the hearing officer, that failing to hold an additional hearing would
670 result in material prejudice to the movant. The motion may be oral, if made at
671 hearing, or written. The movant must show that he exercised due diligence in his
672 participation in the proceeding and why an additional hearing, as opposed to the
673 submission ofwritten comments under pursuant to Section 102.108, is necessary.
674
675 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

676
677 Section 102.414 Hearings on the Economic Impact ofNew Proposals
678
679 a) In accordance with Section 27(b) ofthe Act, except as otherwise provided by
680 applicable law, before the adoption of any proposed rules, the Board shall request
68 1 that the Department ofCommerce and Economic Opportunity Economic
682 Opportunity conduct a study ofthe economic impact ofthe proposed rules. The
683 Board shall conduct at least one public hearing on the economic impact ofthose
684 new rules. At least 20 days before the hearing, the Board shall notfy the public
685 ofthe hearing and make the economic impact study, or the Department of
686 Commerce and Economic Opportunity Economic Opportunity’s explanationfor
687 notproducing an economic impact study, available to the public. Such public
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682 hearing may be held simultaneously or as apart ofany Board hearing
689 considering such new rules. In adopting any such new rule, the Board shall in its
690 written opinion, make a determination, based upon the evidence in the public
691 hearing record including, but not limited to, the economic impact study, as to
692 whether the proposed rule has any adverse economic impact on the people ofthe
693 State oflllinois. [415 ILC$ 5/27(b)]
694
695 b) If information of the economic impact of a proposed regulation is given at a
696 general hearing on the proposal, the Board need not hold a special hearing on only
697 the economic impact.
698
699 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

700
701 Section 102.416 Notice of Hearing
702
703 a) The hearing officer will set a time and place for hearing. The Clerk will give
704 notice ofthe hearing as follows or as otherwise required by applicable law:
705
706 1) By notice in the Board’s Environmental Register and on the Board’s
707 website;
708
709 2) At least 20 days prior to the scheduled date ofthe hearing the Board shall
71 0 give notice ofsuch hearing by public advertisement in a newspaper of
71 1 general circulation in the area ofthe State concerned. The notice will
712 include, the date, time, place andpurpose ofsuch hearing [415 ILC$
713 5/28(a)]; and
714
715 3) Where required by federal law, including air pollution and RCRA
71 6 proposals, newspaper notice will be published at least 30 days before the
71 7 hearing date.
718
71 9 b) In accordance with Section 28(a) of the Act or as otherwise required by applicable
720 law, the Clerk will give notice to the proponent and to all persons who are on the
721 notice list in accordance with Section 1 02.422 of this Part.
722
723 c) Unless otherwise required by applicable law, when a hearing is to be held to
724 satisfy the public hearing requirement of the Clean Air Act (42 USC 7401 et seq.)
725 for State Implementation Plan revisions, the Clerk will give notice ofthe hearing
726 by publication in the Illinois Register in lieu ofnewspaper notice.
727
728 d) Hearings that are continued on the hearing record for a period of 45 days or less

; do not require notice that complies with subsection (a), (b), or (c) of this Section.
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73 1 (Source: Amended at 41 111. Reg.

_______,

effective

_____________

732
733 Section 102.418 Record
I:,

735 All oral testimony will be recorded stenographically. The proposal and all attachments, the
736 transcript, all written testimony, all exhibits admitted in connection with the hearing, and all
737 written submissions filed with the Clerk under Section 102.108 ofthis Part before or after the

close ofthe hearing will constitute the record.

740 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

741
742 Section 102.422 Notice and Service Lists
‘_7 A
I ‘+2

744 a) The Clerks Office will maintain a notice list for each regulatory proceeding. The
745 notice list will consist of those persons who have furnished their names and
746 addresses to the Clerk’s Office concerning the proposal. The Clerk will serve a
747 copy of all Board orders and hearing officer orders upon the persons appearing on
748 the notice list.
749
750 b) The hearing officer may establish a service list for any regulatory proceeding, in
75 1 addition to the notice list. Unless ordered otherwise by the hearing officer,
752 participants must serve copies of all their respective filings upon the persons
753 appearing on the service list. In deciding whether to establish a service list,
754 factors that the hearing officer will consider include the complexity of the
755 proceeding and the number ofparticipants. For purposes of fast-track
756 rulemakings under Section 28.5 ofthe Act, participants of record will be the
757 individuals on the service list.
758
759 c) The Board will not accept general requests to appear on all notice lists. Interested
760 persons must submit their names and addresses for each proceeding in accordance
761 with subsection (a) of this Section.
762
763 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

764
765 Section 102.424 Prehearing filings of Testimony, Questions, Responses, and Exhibits
766
767 a) The proponent must file all written testimony and any related exhibits 21 days
768 before the hearing at which the witness testifies, unless the hearing officer directs
769 otherwise to prevent material prejudice or undue delay.
770
771 b) The hearing officer may require the prehearing filing of testimony, questions,
772 responses, and any related exhibits by the proponent or participants other than the
773 proponent if the hearing officer determines that the procedure will provide for a
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774 more efficient hearing.
775
776 c) All prehearing testimony, questions, responses, and any related exhibits must be
777 filed with the Clerk in accordance with 35 Iii. Adm. Code 101.302(h). Persons
778 filing these prehearing documents must serve them in accordance with 35 Ill.
779 Adm. Code 101 .304(c) upon the hearing officer, the Agency, the Attorney
780 Generals Office, DNR, the proponent, and each participant appearing on any
78 1 service list, unless otherwise specified by the hearing officer. The service must be
782 initiated on or before the date that the prehearing documents are filed with the
783 Clerk.
784
785 d) All prehearing testimony, questions, responses, and any related exhibits must be
786 labeled with the docket number ofthe proceeding, the name ofthe witness
787 corresponding to the material, and the title ofthe material.
788
789 e) The proponent and each participant who has filed testimony, questions, responses,
790 or any related exhibits before hearing must bring to the hearing the number of
791 paper copies ofthe material that the hearing officer designates.
792
793 f) Testimony, questions, and responses that are timely filed before the hearing will
794 be entered into the record as if read, unless the hearing officer determines that it
795 will aid public understanding to have the material read at the hearing. All persons
796 testifying will be sworn and subject to cross-examination. Modifications to
797 prehearing documents may be allowed by the hearing officer at the hearing if the
798 modifications are either nonsubstantive in nature or would not materially
799 prejudice another persons participation at the hearing. Objections to hearing
800 officer rulings allowing or disallowing the modifications are waived unless raised
801 at the hearing.
802
803 g) When prehearing filing oftestimony, questions, responses, and any related
804 exhibits is required under pursuant to subsection (a) or (b), material that is not
805 timely filed will be allowed at the hearing only iftime permits and the hearing
806 officer determines that allowing the material will not materially prejudice the
807 proponent or any other participant. Any ofthese documents that is not allowed at
808 the hearing because it was not timely filed before the hearing can be filed after the
809 hearing as a public comment.
810
81 1 h) for a videoconference hearing under Section 1 02. 1 14, in addition to the other
8 12 requirements of this Section, all written testimony, questions, responses, and any
8 1 3 related exhibits, as well as any other document to be offered as a hearing exhibit,
814 must be received by the Clerk’s Office at least 24 hours before the scheduled start
81 5 of the hearing. Any of these documents that is not filed at least 24 hours before
8 1 6 the scheduled start of the videoconference hearing will not be allowed at the
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8 1 7 hearing, but can be filed after the hearing as a public comment.
818
819 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

820
821 SUBPART E: CERTIFICATION OF REQUIRED RULES
822
823 Section 102.502 Challenge to Agency Certification
824
825 a) If any person wishes to challenge the Agency’s certification that a proposed rule is
826 a required rule, that person must file an obj ection to that certification within 21
827 days afier the date ofthe Board’s order accepting a proposal for hearing. The
828 objection must state the reasons that the objector believes that the proposed rule is
829 not a required rule, and must include all arguments that the objector wishes the
830 Board to consider. A copy ofthe objection must be served upon the Agency,jhç
83 1 Attorney General’s Office. and DNR.
832
833 b) The Agency may file a response to any objection within 14 days after the service
834 ofthat objection. No reply by the objector will be allowed, unless the Board
835 orders otherwise to avoid material prejudice.
836
837 c) No hearing will be held on any objection filed under pursuant to this Section.
838
839 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

840
841 Section 102.504 Board Determination
842
843 a) The Board will rule upon any objection filed under pursuant to this Subpart within
844 60 days after the date that the Board accepts a proposal for hearing.
845
846 b) In ruling upon an objection to an Agency certification, the Board will consider all
847 information in the record ofthat proceeding, including the proposal, the objection,
848 and the Agency response to the objection. The burden ofproof is on the objector.
849

The Board will give notice of its determination to the obj ector, the Agency, DNR,
and any person rho has asked to be placed on the notice list pursuant to Section
102.422 ofthis Part for that proposal.

Orders entered pursuant to this Section are interlocutory in nature and may be

850
851
852
853
854
855
856
857
858
859

appealed only pursuant to 35 Ill. Adm. Code 10 1.308.

(Source: Amended at 41 Ill. Reg.

_______,

effective

______________

SUBPART F: BOARD ACTION
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860
861 Section 102.604 First Notice ofProposed Regulations
862
863 Except when otherwise directed by applicable law, the Board will give first notice of its
864 proposed adoption, amendment, or repeal ofregulations under pursuant to Section 5-40 of the
865 IAPA [5 ILCS 100/5-40]. The first notice period will be at least 45 days, and will begin on the
866 day that first notice is published in the Illinois Register. The Board will accept written
867 comments from any person concerning the proposed regulations during the first notice period.
868
869 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

870
871 Section 102.606 Second Notice of Proposed Regulations
872
873 a) Except when otherwise directed by applicable law, the Board will give second
874 notice of its proposed adoption, amendment, or repeal of regulations to JCAR.
875 The second notice period will begin on the date written notice is received by
876 JCAR, and will expire 45 days after that date, except as provided by Section 5-40
877 of the IAPA [5 ILCS 1 00/5-40]. The Board will accept comments only from
878 JCAR during the second notice period.
879
880 b) After the beginning ofthe second notice period, no substantive changes will be
88 1 made to the proposed regulation, except in response to objections or suggestions
882 from JCAR. Those changes will be made under pursuant to Section 102.600-of
883 this Part.
884
885 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

886
887 Section 102.608 Notice of Board Final Action
888
889 The Board will give notice of its final action on a proposal to the proponent, the Agency, DNR,
890 the Attorney General, and all persons on the notice list. The Board will publish notice of its final
891 action in the Environmental Register and on its websiteWeb site, and will enter a written opinion
892 stating the reasons in support of its final action.
893
894 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

895
896 Section 102.614 Adoption of Peremptory Regulations
897
898 a) When the Board finds that a peremptory rulemaking is necessary under pursuant
899 to-Section 5-50 ofthe IAPA, and states in writing its reasons for that finding, the
900 Board will adopt that peremptory rulemaking upon filing a notice of rulemaking
901 with the Secretary of State under pursuant to Section 5-70 ofthe IAPA.
902
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903 b) Notice of the peremptory rulemaking will be published in the Illinois Register in
904 accordance with Section 5-50 ofthe IAPA.
905
906 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

907
908 SUBPART G: MOTIONS FOR RECONSIDERATION AND APPEAL
909
910 Section 102.706 Appeal
911
912 Any final Board order may be appealed to the appellate court within 3 5 days after the service of
913 that order (see 35 Iii. Adm. Code 101 .300(d)), under pursuant to Sections 29 and 41 ofthe Act
914 [4151LC55129and41].
915
9 1 6 (Source: Amended at 4 1 Iii. Reg.

_______,

effective

_____________

917
918 SUBPART H: OUTSTANDING RESOURCE WATER DESIGNATION
919
920 Section 102.820 Petition Contents
921

Each proponent must set forth the following information in its proposal:

924 a) The language of the proposed rule, amendment, or repealer identifying the surface
925 water body or water body segment being proposed for designation, amendment,
926 or repeal as an ORW. Language being added must be indicated by underscoring,
927 and language being deleted must be indicated by strike-outs. The proposed rule
928 must be drafted in accordance with 1 Ill. Adm. Code 1 00.Subpart C;
929
930 b) A statement describing the specific surface water body or water body segment for
93 1 which the ORW designation, amendment, or repeal is requested and the present
932 designation of the surface water body or water body segment;
933
934 c) A statement describing the area in which the specific surface water body or water
935 body segment exists, including:
936
937 1) The existence ofwetlands or natural areas;
938
939 2) The living organisms in that area, including endangered or threatened
940 species of plants, aquatic life or wildlife listed under pursuant to the
94 1 Endangered Species Act ( 1 6 USC 1 53 1 et seq.) or the Illinois Endangered
942 Species Protection Act [41 ILCS 10];
943
944 d) A statement supporting the designation, the amendment, or the repeal, including
945 the health, environmental, recreational, aesthetic or economic benefits of the
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946 designation, the amendment, or the repeal thereof;
947
948 e) A statement identifying the anticipated impact on economic and social
949 development ofthe ORW designation, amendment, or repeal. This statement
950 must should include:
951
952 1) Impacts on the regional economy;
953
954 2) Impacts on regional employment;
955
956 3) Impacts on the community;
957
958 4) A comparison ofthe health and environmental impacts to the economic
959 impact ofan ORW designation;
960
961 f) A statement describing the existing and anticipated uses of the specific surface
962 water body or water body segment for which the ORW designation, amendment,
963 or repeal is requested;
964
965 g) A statement describing the existing water quality of the specific surface water
966 body or water body segment warranting the ORW designation, amendment, or
967 repeal;
968
969 h) A synopsis of all testimony to be presented by the proponent at hearing;
970
971 i) Any material to be incorporated by reference within the proposed designation
972 under pursuant to Section 5-75 ofthe Administrative Procedure Act [5 ILCS
973 100/5-75];
974
975 j) A descritive title or other description ofanypublished study or research report
976 used in developing the rule, the identity ofthe person who performed such study,
977 and a description ofwhere the public may obtain a copy ofany such study or
978 research report. Ifthe study was performed by an agency or by a person or entity
979 that contracted with the agencyfor the performance ofthe study, the agency shall
980 also make copies ofthe underlying data available to members ofthe public upon
981 request fthe data are notprotectedfrom disclosure under the Freedom of
982 Information Act [5 ILCS 140]. [5 ILCS 100/5-40(3.5)];
983
984 k) Documentation of service upon all persons required to be served under pursuant
985 to-Section 102.810 ofthis Part;
986
987 1) Unless the proponent is the Agency or DNR Illinois Department of Natural
988 Resources or receives a waiver by the Board, a petition signed by at least 200
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989 persons, under pursuant to Section 28 ofthe Act and Section 102.160(a); and
990
991 m) Where any information required by this Section is inapplicable or unavailable, a
992 complete justification for such inapplicability or unavailability.
993
994 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

995
996 Section 102.830 Board Action
997
998 a) Dismissal
999

1 000 1) failure of the proponent to satisfy the content requirements for proposals
100 1 under this Subpart or failure to respond to Board requests for additional
1002 information will render a proposal subject to dismissal for inadequacy.
1003
1 004 2) failure of the proponent to pursue disposition of the petition in a timely
1 005 manner will render a petition subject to dismissal. In making this
1 006 determination, the Board may consider factors, including the history of the
1 007 proceeding and the proponents compliance with any Board or hearing
1008 officer orders.
1009
101 0 3) Any person may file a motion challenging the sufficiency of the petition
101 1 under pursuant to 35 Ill. Adm. Code 101.Subpart E.
1012
1 01 3 b) Designation of ORW. The Board must designate a surface water body or water
1 014 body segment as an ORW and list it in 35 Ill. Adm. Code 303 .206 if it finds:
1015
1 01 6 1) The surface water body or water body segment is of exceptional
1 01 7 ecological or recreational significance; and
1018
1 01 9 2) The benefits of protection of the surface water body or water body
1 020 segment from future degradation outweigh the benefits of economic or
1 021 social opportunities that will be lost if the surface water body or water
1 022 body segment is designated as an ORW.
1023
1024 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________
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Protection Act (Act) [415 ILCS 5/5, 7.2, 13(c), 13.3, 17.5, 22.4(a),
22.4(d), 22.7(d), 27, 22, 28.2, 28.6, 29, and 41] and authorized by
Sections 26 and 27 of the Act [415 ILCS 5/26 and 27]

SOURCE: Originally adopted as Chapter 1: Procedural Rules, Part II:
Regulatory and Other Nonadjudicative Hearings and Proceedings, in R70-4,
1 PCB 43, October 8, 197 1970; codified at 6 Iii. Reg. 8357; amended in
R84-1O at 9 Iii. Reg. 1398, effective January 16, 19841985; Part
repealed, new Part adopted in R88-5(B) at 14 Iii. Reg. 9210, effective

May 24, 1990; amended in R90-16 at 14 Iii. Reg. 20471,20472, effective
December 11, 1990; old Part repealed, new Part adopted in ROO-20 at 25
Ill. Reg. 587, effective January 1, 2001; amended in RO1-13 at 26 Iii.
Reg. 3498, effective February 22, 2002; amended in R04-24 at 29 Iii.
Reg. 8776, effective June 8, 2005; amended in P10-18 at 34 Iii. Reg.

4--12193, effective August 9, 2010; amended in R14-21 at 39 Iii. Reg.
2333, effective January 27, 2015; amended in R16-17 at 40 Iii. Reg.
7955, effective May 20, 2016; amended in R17-18 at 41 Iii. Reg.

__________I
effective

_____________

SUBPART A: GENERAL PROVISIONS

Section 102.100 Applicability

a) This Part applies to all regulatory and informational hearings and
proceedings, and must be read in conjunction with 35 Ill. Adm. Code 101.

Hearings conducted under pursuant to this Part are quasi-legislative in
nature and the purpose of the hearings is to gather information and
comments to guide the Board in its rulemaking process. All testimony
must be sworn.

b) All persons taking part in these hearings are participants, rather
than parties as in contested cases. Non-attorneys may represent
themselves and others at regulatory hearings and may ask questions of
witnesses or give testimony or comment as allowed by the hearing
officer.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 102.106 Types of Regulatory Proposals

a) The Act provides for 5 types of regulatory proposals:

1) Identical-in-substance rulemakings, as defined in Sections 7.2,
13.3, 28.2 and 28.4 of the Act [415 ILCS 5/7.2, 13.3, 28.2, and 28.4];

2) Federally required rules, as defined in Section 28.2 of the Act
[415 ILCS 5/28.2]

3) Other regulatory proposals, both of general applicability and not
of general applicability as allowed by Sections 26, 27 and 28 of the Act
[415 ILCS 5/26, 27, and 28]



4) Clean Air Act fast track rulemakings as defined by Section 28.5 of
the Act [415 ILCS 5/28.5] ; and

5) Rulemakings to update incorporations by reference, as allowed by
Section 28.6 of the Act [415 ILCS 5/28.6]

b) The IAPA provides for three types of rulemakings:

1) General rulemaking under pursuant to Section 5-40 of the IAPA [5
ILCS 100/5-40]

2) Emergency rulemaking under pursuant to Section 5-45 of the IAPA [5
ILCS 100/5-45] ; and

3) Peremptory rulemaking under pursuant to Section 5-50 of the IAPA
[5 ILCS 100/5-so]

(Source: Amended at 41 Ill. Reg. effective

___________

Section 102.108 Public Comments

a) The Board will accept written comments from any person concerning
a regulatory proposal during the first notice period as defined in

Section 102.-604 of this Part.102.604. However, when adopting
identical-in-substance regulations, the Board will accept written
comments from USEPA and other persons for at least 45 days after the
date of publication of the proposed regulations or amendments in the
Illinois Register in accordance with Section 102.610 of this
Part . 102 . 610.

b) Any person may submit written comments on any proposal within 14
days after the receipt of the hearing transcript in Board offices unless
otherwise specified by the hearing officer or the Board.

c) Comments must be filed with the Clerk and served in accordance
with 35 Iii. Adm. Code lOl.Subpart CT upon the Environmental Protcction
Agency (Agcncy) , Dcpartmcnt of Natural Rcsourccs (DNR) DNR, the
Attorney General (if a participant) , the proponent, and the participants
on any service list established by the hearing officer under pursuant to
Section 102.422 of this Part unless otherwise specified by the hearing
officer or the Board.

d) Comments that are not timely filed or properly served will not be
considered, except as allowed by the hearing officer or the Board to
prevent material prejudice.

(Source: Amended at 41 Ill. Reg.
— , effective

____________

Section 102.110 Waiver of Requirements (Repealed)

Thc Board may waivc any of thc non statutory rcguircmcnts of this Part
upon a showing by a person that a particular rcguircmcnt would crcatc an



---thcrc thc burden of compliance
impoc financial cot that would preclude furthcr participation, or
whcrc compliancc would rcsult in the provision of information alrcady
provided in that procccding.

(Source: Repealed at 41 Iii. Reg. effective

____________

Section 102.112 Other Proceedings

Under pursuant to Section 5(d) of the Act or other applicable law, the
Board may conduct such other noncontested or informational hearings as
may be necessary to accomplish the purposes of the Act or other
applicable law. The hearings may include inquiry hearings to gather
information on any subject the Board is authorized to regulate.

(Source: Amended at 41 Iii. Reg. —, effective

____________

Section 102.114 Hearings

Hearings will be conducted under pursuant to 35 Ill. Adm. Code
lO1.Subpart F, including any hearing held by videoconference (see 35
Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg.
—,

effective

___________

SUBPART B: REGULATIONS OF GENERAL APPLICABILITY, RESOURCE
CONSERVATION AND RECOVERY ACT (RCRA) AMENDMENTS,
AND SITE-SPECIFIC REGULATIONS

Section 102.202 Proposal Contents for Regulations of General
Applicability

Eacn proponcnt must set forth thc following in its A proposal must
include:

a) The language of the proposed rule, including any existing
regulatory language proposed to be amended or repealed. Language being
added must be indicated by underscoring, and language being deleted must
be indicated by strike-outs. The proposed rule must be drafted in
accordance with 1 Ill. Adm. Code lOO.Subpart C;

b) A statement of the reasons supporting the proposal, including a
statement of the facts that support the proposal, and a statement of the
purpose and effect of the proposal, including environmental, technical,
and economic justification. The statement must discuss the applicable
factors listed in Section 27(a) of the Act. The statement must include,
to the extent reasonably practicable, all affected sources and
facilities and the economic impact of the proposed rule;

c) A synopsis of all testimony to be presented by the proponent at
hearing;



d) Any material to be incorporated by reference within the proposed

rule under pursuant to Section 5-75 of the IAPA [5 ILC$ 100/5-75];

e) A descriptive title or other description of any published study or
research report used in developing the rule, the identity of the person
who performed such study, and a description of where the public may
obtain a copy of any such study or research report. If the study was
performed by an agency or by a person or entity that contracted with the
agency for the performance of the study, the agency shall also make
copies of the underlying data available to members of the public upon
request if the data are not protected from disclosure under the Freedom
of Information Act [5 ILCS 140] . [5 ILCS 100/5-40(3.5)];

f) Documentation of service upon all persons required to be served

under pursuant to Section 102.422 of this Part;

g) Unless the proponent is the Agency or DNR, a petition signed by at
least 200 persons, under pursuant to Section 28 of the Act and Section
102.410(b) of this Part;

h) When the Agency proposes a rule it believes is federally required,

a certification in accordance with Section 102.500 of this Part;

i) For a proposed rule that amends an existing Board rule, a written
statement or certification that the proposal amends the most recent
version of the rule as published on the Board’s Web site or as obtained
from the Clerk;

j) AnWhcn thc proponent is a Statc agcncy, anA electronic version of
the proposed rule language information required under subsection (a) e—
this Scction in the format specified in $oction35 Ill. Adm. Code
101.1030 Microsoft Word for Windows, version 6.0 or greater; and

k) When any information required under this Section is inapplicable
or unavailable, a complete justification for the inapplicability or
unavailability.

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 102.204 Proposal of RCPA Amendments

In addition to satisfying the requirements of Section 102.202 of this
Part,102.202, any proposal to amend the RCRA regulations must:

a) Indicate whether it is made under pursuant to tnc provisions or
Section 22.4(a), 22.4(b) or 22.4(c) of the Act;

b) Include a listing of all amendments to the corresponding federal
regulations since the period encompassed by the last amendment of the
Board’s RCRA rules; and



c) Include a certificate of service indicating that a copy of the
proposal has been served on the USEPA. Service must be made at the
following address:

Director, Waste Management Division
USEPA, Region V
77 W. Jackson Street
Chicago, Illinois 60604

(Source: Amended at 41 Iii. Reg. —, effective

____________

Section 102.206 Notice of Site-Specific RCPA Proposals

a) Public notice of hearings on site-specific RCRA proposals will be
given at least 30 days before the date of the hearing.

b) In addition to the requirements of Section 28 of the Act, the
Board, at a minimum, will give notice of hearings on a site-specific
RCPA proposal to the following persons:

1) Federal agencies as designated by the USEPA;

2) Illinois Department of Transportation;

3) DNRlllinois Dcpartmcnt Natural Rcsourccs;DNR;

4) Illinois Department of Public Health;

5) The Governor of any other state adjacent to the county in which
the facility is located; and

6) Elected officials of any counties, in other states, adjacent to
the county in which the facility is located, and elected officials in
any municipality, in another state, if it is the closest population
center to the facility.

c) In addition to the methods of notice by publication of Section 28
of the Act and Section 102.416 of this Part,102.416, the Board will give
notice by broadcast over at least one radio station in the area of the
facility containing the information required by sub3cctionsSection
102.416(d) (2) and (d) (4) through (d) (8) of this $cction.

d) A hearing notice on a site-specific RCRA proposal will include the
following information:

1) The address of the Board office;

2) Name and address of the proponent and, if different, of the
facility for which the site-specific rule is sought;

3) A brief description of the business conducted at the facility and
the activity described in the proposal;



4) A description of the relief requested in the proposal;

5) Name, address, e-mail address, and telephone number of the Clerk—
of thc Board, from whom interested persons may obtain further
information, including copies of the proposal;

6) The name, address, e-mail address, and telephone number of the
Agency’s representative in the rulemaking;

7) A description of any written comment period or a statement that a
comment period will be established in the future;

8) A statement that the record in the rulemaking is available at the
Board office for inspection, except those portions that are claimed or
determined to be trade secrets, and that procedures are available
whereby disclosure may be sought by the public. Any such claim must be
made in accordance with 35 Ill. Adm. Code 130;

9) A statement that site-specific rules may be adopted under pursuant
-e—415 ILC$ 5/27 and Section 102.202 of this Part,102.202, and a
citation to the Board regulations sought to be modified; and

10) Any additional information considered necessary or proper.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 102.210 Proposal Contents for Site-Specific Regulations

Proponents of site-specific regulations other than those relating to

RCPA must comply with the requirements of Section 102.202 of this Part
in addition to the following requirements:

a) Tho proposal must oct iorcn uric ianguagc or tnc proposca
sitc spccific ruic, including any cxisting regulatory languagc proposcd
to bc amcndcd or rcpcalcd. Languagc bcing addcd must bc indicatcd by
underscoring and languagc bcing dclctcd must bc indicatcd by
strikc outs. If the proposed site-specific rule seeks an exemption from
or modification of a rule of general applicability, the proposed
site-specific rule may not be proposed as an amendment to the general
rule. Instead, the site-specific rule must be proposed as its own
Section;

b) In the event that the proposed rule would replace the
applicability of a general rule to the pollution source, the proposal
must specify, with supporting documentation, the reasons why the general
rule is not technically feasible or economically reasonable for the
person or site. The documentation must include relevant information on
other similar persons’ or sites’ ability to comply with the general
rule. Where relevant to the Board’s consideration, the proposal must
also include information pertaining to existing physical conditions, the
character of the area involved, including the character of surrounding



land uses, zoning classifications, and the nature of the existing air
quality or receiving body of water [415 ILCS 5/27 (a)];

c) A descriptive title or other description of any published study or
research report used in developing the rule, the identity of the person
who performed such study, and a description of where the public may
obtain a copy of any such study or research report. If the study was
performed by an agency or by a person or entity that contracted with the
agency for the performance of the study, the agency shall also make
copies of the underlying data available to members of the public upon
request if the data are not protected from disclosure under the Freedom
of Information Act [5 ILCS 140] . [5 ILCS 100/5-40(3.5)];

d) The proposal must describe the person or site for which regulatory
change is sought and the area affected by the proposed change. The
proposal must also include a detailed assessment of the environmental
impact of the proposed change, and include a description of available
treatment or control options;

e) The proposal must demonstrate that the Board may grant the
requested relief consistent with federal law governing the subject of
the proposal (e.g., Underground Injection Control program, Resource
Conservation and Recovery Act, etc.) ; f) When thc proponcnt is a
$tatc agency, the proponent also must provide an clcctronic version of
the information required under subocction (a) of this Section in
Microsoru wora ror windows, version 6.0 or grcatcr; and

-g_) When any information required under this Section is inapplicable
or unavailable, the proposal must provide a complete justification for
the inapplicability or unavailability.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 102.211 Proposal to Update Incorporations by Reference

a) Any person may file a proposal with the Board to update an
incorporation by reference included in a Board rule. The Board or the
Agency may also make such a proposal on its own initiative. [415 ILCS
5/28.6(a)] The proposal must be filed with the Clerk in accordance with
35 Ill. Adm. Code 101.302(h) and served on the Agency, DNR, and the
Attorney General in accordance with 35 Ill. Adm. Code 101.304(c).

b) A rulemaking to update an incorporation by reference under this
Section must:

1) Be for the sole purpose of replacing a reference to an older or
obsolete version of a document with a reference to the current version
of that document or its successor document; and

2) Comply with Sections 5-40 and 5-75 of the IAPA [5 ILCS 100/5-40,
5-75] . [415 ILCS 5/28 . 6 (b) , (c)]



c) Sections 27 and 28 of the Act [415 ILCS 5/27, 28] do not apply to
rulemaking under this Section. [415 ILCS 5/28.6(c)] Accordingly, for
rulemaking under this Section, the Board will not hold any public
hearings nor request that the Department of Commerce and Economic
Opportunity conduct a study of the economic impact of the proposed
amendment.

d) A proposal to update an incorporation by reference under this
Section must:

1) Include a statement of the reasons supporting the proposal,
including a statement of the facts that support the proposal, and a
statement of the purpose and effect of the proposal;

2) Comply with subsections (a), (d), (e), (f), (i), and (j) of

Section 102.202 of this Part; and

3) When any information required under this subsection (d) is
inapplicable or unavailable, the proposal must provide a complete
justification for the inapplicability or unavailability.

e) If an objection to the proposed amendment is filed during the
public comment period required under Section 5-40 of the IAPA [5 ILCS
100/5-40] , then the proposed amendment cannot be adopted pursuant to
this Section. [415 ILCS 5/28.6(d)]

f) Nothing in this Section precludes the adoption of a change to an
incorporation by reference through other lawful rulemaking procedures.
[415 ILCS 5/28.6(d)]

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 102.212 Dismissal

a) Failure of the proponent to satisfy the content requirements for
proposals under this Subpart or failure to respond to Board requests for
additional information will render a proposal subject to dismissal for
inadequacy.

b) Failure of the proponent to pursue disposition of the proposal in
a timely manner will render a proposal subject to dismissal. In making
this determination, the Board will consider factors including the
history of the proceeding and the proponent’s compliance with any Board
or hearing officer orders.

c) A proposal will be dismissed for inadequacy in cases in which the
Board, after evaluating the proposal, cannot determine the statutory
authority on which the proposal is made. In all ouch cases, a statcmcnt
informing thc proponcnt of thc Board’s basis for dismissal will bc made.



Dismissal of a proposal will not bar a proponent from re-submitting a
proposal in the absence of any deadline imposed by applicable law or
Board regulations.

d) Any person may file a motion challenging the statutory authority

or sufficiency of the proposal under pursuant to 35 Ill. Adm. Code
lOl.Subpart E.

(Source: Amended at 41 Ill. Reg. — , effective

___________

SUBPART C: CLEAN AIR ACT AMENDMENTS (CAAA)
FAST TRACK RULEMAKING

Section 102.300 Applicability

This Subpart applies to thc adoption of rules proposed by the Agency and
required to be adopted by the State under the Clean Air Act as amended
by the Clean Air Act Amendments of 1990 (CAAA) . A “fast-track”
rulemaking proceeding is a proceeding to promulgate a rule that the CAZA
requires to be adopted. For purposes of this Section, “requires to be
adopted” refers only to those regulations or parts of regulations for
which the United States Environmental Protection Agency is empowered to
impose sanctions against the State for failure to adopt such rules.
[415 ILCS 5/28.5(a), (c)]

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 102.302 Agency Proposal

a) When proposing a regulation required by the CAAA, the Agency
proposal must meet the following requirements:

1) Set The proposal must set forth the proposed rule, which must be
drafted in accordance with 1 Ill. Adm. Code lOO.Subpart C;

2) Include The propoDal must have a cover sheet that prominently
states that the Agency proposes the rule under Section 28.5 of the Act,
unless another provision of the Act specifies the method for adopting a
specific rule [415 ILCS 5/28.5(c)]

3) Clearly The proposal must clearly identify the provisions and
portions of the federal statute, regulations, guidance, policy
statement, or other documents upon which the rule is based t4l5 ILCS
5/28.5(e) (3)];

4) Include The proposal muot include supporting documentation for the
rule that summarizes the basis of the rule [415 ILCS 5/28.5(e) (4)];

5) Describe The proposal must dcscribc in general the alternative
selected and the basis for the alternative t4l5 ILCS 5/28.5(e) (5)];



6) Summarize The proposal must summarizc the economic and technical
data that the Agency relied upon in drafting the proposed rule;

7) Include The proposal muDt include a list of any documents that the
Agency directly relied upon in drafting the proposed rule or that the
Agency intends to rely upon at hearing, and copies of the documents;

8) Set The proposal must set forth a description of the geographical
area to which the rule is intended to apply, a description of the
process or processes affected, and identification by classes of the
entities expected to be affected, and a list of sources expected to be
affected by the rule to the extent known to the Agency [415 ILCS
5/28.5(e) (8)];

9) Include aA, descriptive title or other description of any
published study or research report used in developing the rule, the
identity of the person who performed such study, and a description of
where the public may obtain a copy of any such study or research report.
If the study was performed by an agency or by a person or entity that
contracted with the agency for the performance of the study, the agency
shall also make copies of the underlying data available to members of
the public upon request if the data are not protected from disclosure
under the Freedom of Information Act [5 ILCS 140] . [5 ILCS
100/5-40(3.5)] ; and

10) Include The proposal must include an electronic version of the
information required under subsection (a) (1) of thiz Section in
Microsoft Word for Windows, version 6.0 or greater.

b) If the proposal fails to meet any of the requirements of

subsection (a) of this Section, the Board may decide not to accept the
proposal for filing.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 102.306 Prefiled Testimony

a) The hearing officer will close the service list for purposes of
prefiled testimony at 4:30 p.m. 16 days before the date of hearing.

b) Ten days before the hearing, copies of prefiled testimony must be
filed with the Clerk and served upon all people who are on the service

list as closed under pursuant to subsection (a) of this Section.

c) The Board may grant a waiver of the prefiling deadline or service
requirement for good cause.

d) Participants who do not pre-file their testimony will only be
allowed to testify if time remains in that hearing day. The hearing
will not be continued from day to day to accommodate participants who do
not prefile.



(Source: Amended at 41 Iii. Reg. — , effective

____________

SUBPART ID: SERVICE AND FILING OF DOCUMENTS, MOTIONS,
PRODUCTION OF INFORMATION, SUBPOENAS, PREHEARING
CONFERENCES, AND HEARINGS

Section 102.400 Service and Filing of Documents

All documents must be served and filed in accordance with 35 Ill. Adm.

Code lOl.SubpartSuboarts C and J.

(Source: Amended at 41 Iii. Reg. — , effective

____________

Section 102.402 Motions, Production of Information, and Subpoenas

Motion practice, production of information and the issuance of subpoenas
in regulatory proceedings is governed by 35 Ill. Adm. Code 101. All
motions and responses must be filed with the Board and served upon the
hearing officer, the proponent, the Agency, and all persons on any
service list established under pursuant to Section 102.422(b) of this
Part.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 102.408 Prehearing Order

a) No record need be kept of the prehearing conference, nor shall any
participant or the Board be bound by any discussions conducted at the
prehearing conference [415 ILCS 5/27 (d) ]

b) Notwithstanding subsection (a) of this Section, with the consent
of all participants in the prehearing conference, the hearing officer
may enter a prehearing order delineating issues to be heard, agreed
facts, and other matters [415 ILCS 5/27(d)]

c) If the participants in the prehearing conference agree to have a
prehearing order entered under pursuant to subsection (b) of this
Section, the hearing officer may require that those participants furnish
a draft of a proposed order setting forth the substance of the
agreements reached at the prehearing conference. The hearing officer
will enter that order if he agrees that it sets forth the substance of
the agreement. The order will identify which participants have agreed
to the substance of the order.

d) A prehearing order will not be binding on non-participants in the
prehearing conference [415 ILCS 5/27(d)]

(Source: Amended at 41 Ill. Reg. —, effective

___________

Section 102.410 Authorization of Hearing



a) •.LflC LiCK Will a3J1gfl 1 uoce numicr to any propoa1. All
regulatory proposals will be placed on the Board agenda for
determination of adequacy under the applicable law and this Part. The
proponent must cure any inadequacy identified by Board order before the
proposal will proceed to hearing.

b) The Board will schedule a hearing on a proposal if it finds that
the proposal is supported by an adequate statement of reasons, is
accompanied by a petition signed by at least 200 persons, is not plainly
devoid of merit and does not deal with a subject on which a hearing has
been held within the preceding six months [415 ILCS 5/28 (a) I

c) In accordance with Section 28(a) of the Act, if a proposal is made
by the Agency, or DNR, the Board shall schedule a public hearing without

regard to the above conditions in subsection (b) of this $cction as soon
as practicable [415 ILCS 5/28 (a) I

d) Under pursuant to Section 2$ of the Act, the Board may also in its
discretion schedule a public hearing upon any proposal without regard to

the above conditions in subsection (b) of this Scction [415 ILCS
5/2$ (a) I

e) If the Board determines that a proposal meets the requirements of

subsection (b) of this Scction or is otherwise adequate under applicable
law, and if any required filing fee has been paid, the Board will issue
an order accepting the proposal for hearing. Such an order will be
construed as starting the time clock for purposes of any first notice

publication deadlines under pursuant to Sections 2$.2 and 28.5 of the
Act.

f) When the Board authorizes a hearing, the Chairman will designate
one or more attending Board members and a qualified hearing officer. A
member of the Board may serve as hearing officer if otherwise qualified.

g) The Board may consolidate proposals for hearing or decision.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 102.412 Scheduling of Hearings

a) Except as otherwise provided by applicable law, no substantive
regulation shall be adopted, amended, or repealed until after a public
hearing within the area of the State concerned. In the case of
site-specific rules, a public hearing will be held in the affected area.
Except as otherwise provided by applicable law, in the case of
state-wide regulations, hearings shall be held in at least two areas.
[415 ILCS 5/2$(a)]

b) If the proponent or any participant wishes to request a hearing
beyond the number of hearings specified by the hearing officer, that
person must demonstrate, in a motion to the hearing officer, that
failing to hold an additional hearing would result in material prejudice



to the movant. The motion may be oral, if made at hearing, or written.
The movant must show that he exercised due diligence in his
participation in the proceeding and why an additional hearing, as

opposed to the submission of written comments under pursuant to Section
102.108, is necessary.

(Source: Amended at 41 Iii. Reg. effective

____________

Section 102.414 Hearings on the Economic Impact of New Proposals

a) In accordance with Section 27(b) of the Act, except as otherwise
provided by applicable law, before the adoption of any proposed rules,
the Board shall request that the Department of Commerce and Economic

Opportunity -Economic Opportunity conduct a study of the economic impact
of the proposed rules. The Board shall conduct at least one public
hearing on the economic impact of those new rules. At least 20 days
before the hearing, the Board shall notify the public of the hearing and
make the economic impact study, or the Department of Commerce and—
Economic Opportunity’s Economic Opportunity’s explanation for not
producing an economic impact study, available to the public. Such
public hearing may be held simultaneously or as a part of any Board
hearing considering such new rules. In adopting any such new rule, the
Board shall, in its written opinion, make a determination, based upon
the evidence in the public hearing record, including, but not limited
to, the economic impact study, as to whether the proposed rule has any
adverse economic impact on the people of the State of Illinois. [415
ILCS 5/27(b)]

b) If information of the economic impact of a proposed regulation is
given at a general hearing on the proposal, the Board need not hold a
special hearing on only the economic impact.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 102.416 Notice of Hearing

a) The hearing officer will set a time and place for hearing. The
Clerk will give notice of the hearing as follows or as otherwise
required by applicable law:

1) By notice in thc Board’s Environmcntal Rcgistcr and on the Board’s
webs ite;

2) At least 20 days prior to the scheduled date of the hearing the
Board shall give notice of such hearing by public advertisement in a
newspaper of general circulation in the area of the State concerned.
The notice will include, the date, time, place and purpose of such
hearing [415 ILCS 5/28(a)]; and



3) Where required by federal law, including air pollution and RCRA
proposals, newspaper notice will be published at least 30 days before
the hearing date.

b) In accordance with Section 28(a) of the Act or as otherwise
required by applicable law, the Clerk will give notice to the proponent
and to all persons who are on the notice list in accordance with Section
102.422 of this Part.102.422.

c) Unless otherwise required by applicable law, when a hearing is to
be held to satisfy the public hearing requirement of the Clean Air Act
(42 USC 7401 et seq.) for State Implementation Plan revisions, the Clerk
will give notice of the hearing by publication in the Illinois Register
in lieu of newspaper notice.

d) Hearings that are continued on the hearing record for a period of
45 days or less do not require notice that complies with subsection (a),
(b) , or (c) of this Scction.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 102.418 Record

All oral testimony will be recorded stenographically. The proposal and
all attachments, the transcript, all written testimony, all exhibits
admitted in connection with the hearing, and all written submissions
filed with the Clerk under Section 102.108 of this Part before or after
the close of the hearing will constitute the record.

(Source: Amended at 41 Ill. Reg. effective

___________

Section 102.422 Notice and Service Lists

a) The Clerks Office will maintain a notice list for each regulatory
proceeding. The notice list will consist of those persons who have
furnished their names and addresses to the Clerks Office concerning the
proposal. The Clerk will serve a copy of all Board orders and hearing
officer orders upon the persons appearing on the notice list.

b) The hearing officer may establish a service list for any
regulatory proceeding, in addition to the notice list. Unless ordered
otherwise by the hearing officer, participants must serve copies of all
their respective filings upon the persons appearing on the service list.
In deciding whether to establish a service list, factors that the
hearing officer will consider include the complexity of the proceeding
and the number of participants. For purposes of fast-track rulemakings
under Section 28.5 of the Act, participants of record will be the
individuals on the service list.



c) The Board will not accept general requests to appear on all notice
lists. Interested persons must submit their names and addresses for

each proceeding in accordance with subsection (a) of this $cction.

(Source: Amended at 41 Ill. Reg. — , effective

Section 102.424 Prehearing of Testimony Questions.
ResiDonses, and Exhibits

a) The proponent must file all written testimony and any related
exhibits 21 days before the hearing at which the witness testifies,
unless the hearing officer directs otherwise to prcvcnt material
prejudice or undue delay.

b) The hearing officer may require the prehearing filing of
testimony, questions, responses, and any related exhibits by the
proponent or participants other than the proponent if the hearing
officer determines that the procedure will provide for a more efficient
hearing.

c) All prehearing testimony, questions, responses, and any related
exhibits must be filed with the Clerk in accordance with 35 Ill. Adm.
Code 101.302(h) . Persons filing these prehearing documents must serve
them in accordance with 35 Ill. Adm. Code 101.304(c) upon the hearing
officer, the Agency, the Attorney Generals Office, DNR, the proponent,
and each participant appearing on any service list, unless otherwise
specified by the hearing officer. The service must be initiated on or
before the date that the prehearing documents are filed with the Clerk.

d) All prehearing testimony, questions, responses, and any related
exhibits must be labeled with the docket number of the proceeding, the
name of the witness corresponding to the material, and the title of the
material.

e) The proponent and each participant who has filed testimony,
questions, responses, or any related exhibits before hearing must bring
to the hearing the number of paper copies of the material that the
hearing officer designates.

f) Testimony, questions, and responses that are timely filed before
the hearing will be entered into the record as if read, unless the
hearing officer determines that it will aid public understanding to have
the material read at the hearing. All persons testifying will be sworn
and subject to cross-examination. Modifications to prehearing documents
may be allowed by the hearing officer at the hearing if the
modifications are either nonsubstantive in nature or would not
materially prejudice another person’s participation at the hearing.
Objections to hearing officer rulings allowing or disallowing the
modifications are waived unless raised at the hearing.

g) When prehearing filing of testimony, questions, responses, and any
related exhibits is required under pursuant to subsection (a) or (b),



material that is not timely filed will be allowed at the hearing oniy if
time permits and the hearing officer determines that allowing the
material will not materially prejudice the proponent or any other
participant. Any of these documents that is not allowed at the hearing
because it was not timely filed before the hearing can be filed after
the hearing as a public comment.

h) For a videoconference hearing under Section 102.114, in addition
to the other requirements of this Section, all written testimony,
questions, responses, and any related exhibits, as well as any other
document to be offered as a hearing exhibit, must be received by the
Clerk’s Office at least 24 hours before the scheduled start of the
hearing. Any of these documents that is not filed at least 24 hours
before the scheduled start of the videoconference hearing will not be
allowed at the hearing, but can be filed after the hearing as a public
comment.

(Source: Amended at 41 Ill. Reg.
—.

effective

____________

SUBPART E: CERTIFICATION OF REQUIRED RULES

Section 102.502 Challenge to Agency Certification

a) If any person wishes to challenge the Agency’s certification that
a proposed rule is a required rule, that person must file an objection
to that certification within 21 days after the date of the Board’s order
accepting a proposal for hearing. The objection must state the reasons
that the objector believes that the proposed rule is not a required
rule, and must include all arguments that the objector wishes the Board
to consider. A copy of the objection must be served upon the Agency,
the Attorney General’s Office, and DNR.

b) The Agency may file a response to any objection within 14 days
after the service of that objection. No reply by the objector will be
allowed, unless the Board orders otherwise to avoid material prejudice.

c) No hearing will be held on any objection filed under pursuant to
this Section.

(Source: Amended at 41 Ill. Reg. effective

____________

Section 102.504 Board Determination

a) The Board will rule upon any objection filed under pursuant to
this Subpart within 60 days after the date that the Board accepts a
proposal for hearing.

b) In ruling upon an objection to an Agency certification, the Board
will consider all information in the record of that proceeding,
including the proposal, the objection, and the Agency response to the
objection. The burden of proof is on the objector.



thc Agency , DNR , and any porson who has azkcdto bcplacedonthc noti
li3t pursuant to Section 102.422 of thi3 Part for that proposal.

d+ Orders onterod pursuant to this Section arc intcrlocutory in
naturc and may bc inncalcd nnlv nnrmiant to 35 Ill. Adm. Codc 101.308.

(Source: Amended at 41 Iii. Reg. z ‘
effective

____________

SUBPART F: BOARD ACTION

Section 102.604 First Notice of Proposed Regulations

Except when otherwise directed by applicable law, the Board will give
first notice of its proposed adoption, amendment, or repeal of

regulations under pursuant to Section 5-40 of the IAPA [5 ILCS
100/5-40] . The first notice period will be at least 45 days, and will
begin on the day that first notice is published in the Illinois
Register. The Board will accept written comments from any person
concerning the proposed regulations during the first notice period.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 102.606 Second Notice of Proposed Regulations

a) Except when otherwise directed by applicable law, the Board will
give second notice of its proposed adoption, amendment, or repeal of
regulations to JCAR. The second notice period will begin on the date
written notice is received by JCAR, and will expire 45 days after that
date, except as provided by Section 5-40 of the IAPA t5 ILCS 100/5-40]
The Board will accept comments only from JCAR during the second notice
period.

b) After the beginning of the second notice period, no substantive
changes will be made to the proposed regulation, except in response to
objections or suggestions from JCAR. Those changes will be made under—
pursuant to Section 102.600 of this Part.102.600.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 102.608 Notice of Board Final Action

The Board will give notice of its final action on a proposal to the
proponent, the Agency, DNR, the Attorney General, and all persons on the
notice list. The Board will publish notice of its final action in thc
Environmcntal Rcgistor and on its Web sitewebsite, and will enter a
written opinion stating the reasons in support of its final action.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 102.614 Adoption of Peremptory Regulations



a) When the Board finds that a peremptory rulemaking is necessary

under pursuant to Section 5-50 of the IAPA, and states in writing its
reasons for that finding, the Board will adopt that peremptory
rulemaking upon tiling a notice of rulemaking with the Secretary of
State under pursuant to Section 5-70 of the IAPA.

ID) Notice of the peremptory rulemaking will be published in the
Illinois Register in accordance with Section 5-50 of the IAPA.

(Source: Amended at 41 Iii. Reg. effective

SUBPART G: MOTIONS FOR RECONSIDERATION AND APPEAL

Section 102.706 Appeal

Any final Board order may be appealed to the appellate court within 35
days after the service of that order (see 35 Ill. Adm. Code 101.300(d)),
under pursuant to Sections 29 and 41 of the Act [415 ILCS 5/29 and 41]

(Source: Amended at 41 Ill. Reg. — , effective

____________

SUBPART H: OUTSTANDING RESOURCE WATER DESIGNATION

Section 102.820 Petition Contents

Each proponent must set forth the following information in its proposal:

a) The language of the proposed rule, amendment, or repealer
identifying the surface water body or water body segment being proposed
for designation, amendment, or repeal as an ORW. Language being added
must be indicated by underscoring, and language being deleted must be
indicated by strike-outs. The proposed rule must be drafted in
accordance with 1 Ill. Adm. Code 100.Subpart C;

b) A statement describing the specific surface water body or water
body segment for which the ORW designation, amendment, or repeal is
requested and the present designation of the surface water body or water
body segment;

c) A statement describing the area in which the specific surface
water body or water body segment exists, including:

1) The existence of wetlands or natural areas;

2) The living organisms in that area, including endangered or
threatened species of plants, aquatic life or wildlife listed under—
pursuant to the Endangered Species Act (16 USC 1531 et seq.) or the
Illinois Endangered Species Protection Act [41 ILCS 10];

d) A statement supporting the designation, the amendment, or the
repeal, including the health, environmental, recreational, aesthetic or



economic benefits of the designation, the amendment, or the repeal—
thcrcof;

e) A statement identifying the anticipated impact on economic and
social development of the ORW designation, amendment, or repeal. This

statement must should include:

1) Impacts on the regional economy;

2) Impacts on regional employment;

3) Impacts on the community;

4) A comparison of the health and environmental impacts to the
economic impact of an ORW designation;

f) A statement describing the existing and anticipated uses of the
specific surface water body or water body segment for which the ORW
designation, amendment, or repeal is requested;

g) A statement describing the existing water quality of the specific
surface water body or water body segment warranting the ORW designation,
amendment, or repeal;

h) A synopsis of all testimony to be presented by the proponent at
hearing;

i) Any material to be incorporated by reference within the proposed

designation under pursuant to Section 5-75 of the Administrative
Procedure Act [5 ILCS 100/5-75]

j) A descriptive title or other description of any published study or
research report used in developing the rule, the identity of the person
who performed such study, and a description of where the public may
obtain a copy of any such study or research report. If the study was
performed by an agency or by a person or entity that contracted with the
agency for the performance of the study, the agency shall also make
copies of the underlying data available to members of the public upon
request if the data are not protected from disclosure under the Freedom
of Information Act [5 ILCS 140] . [5 ILCS 100/5-40(3.5)];

k) Documentation of service upon all persons required to be served
under pursuant to Section 102.810 of this Part;

1) Unless the proponent is the Agency or DNR Illinois Dcpartment of
Natural Rcsourccs or receives a waiver by the Board, a petition signed
by at least 200 persons, under pursuant to Section 28 of the Act and
Section 102.160(a); and

m) Where any information required by this Section is inapplicable or
unavailable, a complete justification for such inapplicability or
unavailability.



(Source: Amended at 41 Iii. Reg. z ‘
effective

____________

Section 102.830 Board Action

a) Dismissal

1) Failure of the proponent to satisfy the content requirements for
proposals under this Subpart or failure to respond to Board requests for
additional information will render a proposal subject to dismissal for
inadequacy.

2) Failure of the proponent to pursue disposition of the petition in
a timely manner will render a petition subject to dismissal. In making
this determination, the Board may consider factors, including the
history of the proceeding and the proponent’s compliance with any Board
or hearing officer orders.

3) Any person may file a motion challenging the sufficiency of the

petition under pursuant to 35 Ill. Adm. Code 1Ol.Subpart E.

b) Designation of ORW. The Board must designate a surface water body
or water body segment as an ORW and list it in 35 Ill. Adm. Code 303.206
if it finds:

1) The surface water body or water body segment is of exceptional
ecological or recreational significance; and

2) The benefits of protection of the surface water body or water body
segment from future degradation outweigh the benefits of economic or
social opportunities that will be lost if the surface water body or
water body segment is designated as an ORW.

(Source: Amended at 41 Ill. Reg. — , effective

___________
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I) Heading ofthe Part: Enforcement

2) Code Citation: 35 Iii. Adm. Code 103

3) Section Numbers: Proposed Actions:
103.100 Amendment
103.106 Amendment
103.108 Amendment
103.200 Amendment
103.202 Amendment
103.204 Amendment
103.206 Amendment
103.208 Amendment
103.210 Amendment
103.212 Amendment
103.300 Amendment
103.301 Amendment
103.304 Amendment
103.306 Amendment
103.402 Amendment
103.408 Amendment
103.410 Amendment
103.412 Amendment
103.502 Amendment
103.504 Amendment

4) Statutory Authority: Implementing and authorized by Sections 1 0 and 27 of the Illinois
Environmental Protection Act [41 5 ILCS 5/10 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
of time, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauner’s Executive
Order 201 6-1 3 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.

6) Published studies or reports, and sources ofunderlying data, used to compose this
rulemaking: None
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7) Will this rulemaking replace an emergency rulemaking currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this rulemaking contain incorporations by reference? No

1 0) Are there any other mlemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(5) ofthe State Mandates Act. [30 ILCS
805/3(b)].

1 2) Time, Place. and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of45 days after the date ofpublication in the Illinois Register. Public comments should
reference Docket Ri 7-1 8 and be addressed to:

Clerk’s Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 1 1-500
ChicagolL 60601

Public comments may also be filed electronically through the Clerk’s Office On-Line
(COOL) on the Board’s website at www.ipcb.state.il.us.

Interested persons may request copies of the Board’s opinion and order in Ri 7-1 8 by
calling the Clerk’s office at 312-814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses. small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board.

B) Reporting. bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None
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14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:
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1 TITLE 35: ENVIRONMENTAL PROTECTION
2 SUBTITLE A: GENERAL PROVISIONS
3 CHAPTER I: POLLUTION CONTROL BOARD
4
5 PART 103
6 ENfORCEMENT
7
8 SUBPART A: GENERAL PROVISIONS
9

10 Section
11 103.100 Applicability
12 103.102 Severability
13 103.104 Definitions
14 103.106 General
15 103.108 Hearings
16
17 SUBPART B: COMPLAINT, REQUEST FOR INfORMAL AGENCY
18 INVESTIGATION, SERVICE, AND AUTHORIZATION Of HEARING
19
20 Section
21 103.200 Who May file
22 103.202 Parties
23 103.204 Notice, Complaint, and Answer
24 103 .206 Adding Parties; filing Counter-, Cross-, or Third-Party Complaints; filing New
25 or Modified Claims
26 1 03 .208 Request for Informal Agency Investigation
27 103.210 Notice of Complaint
28 103.212 Hearing on Complaint
29
30 SUBPART C: SETTLEMENT PROCEDURE
31
32 Section
3 3 1 03 .3 00 Request for Relief from Hearing Requirement in State Enforcement Proceeding
34 103.301 Request for Relief from Hearing Requirement in Citizen?s Enforcement
35 Proceeding
36 103 .302 Contents of Proposed Stipulation and Settlement Agreement
37 103 .304 Hearing on Proposed Stipulation and Settlement Agreement
38 103.306 Board Order on Proposed Stipulation and Settlement Agreement
39
40 SUBPART D: PROCEEDINGS INVOLVING RCRA PERMITS
41
42 Section
43 103.400 Purpose, Scope, and Applicability



JCAR35O1O3-1701394r01

44 1 03 .402 Interim Order
45 1 03 .404 Joinder ofthe Agency
46 1 03 .406 Draft Permit or Statement
47 1 03 .408 Stipulated Draft Remedy
48 103.410 Contents ofPublic Notice
49 103.412 Public Comment
50 103.414 Hearing
51 103.416 Contents ofBoard Order
52
53 SUBPART E: IMPOSITION OF PENALTIES
54
55 Section
56 103.500 Default
57 103.502 Civil Penalties
5 8 1 03 . 504 Civil Penalties Method of Payment
59
60 SUBPART F: ENFORCING BOARD ORDERS
61 Section
62 103.600 Civil Action
63
64 103 .APPENDIX A Comparison of Former and Current Rules (Repealed)
65
66 AUTHORITY: Implementing Sections 5, 7.2, 1 3(c), 1 3 .3, 1 7.5, 22.4(a), 22.4(d), 22.7(d), 27, 28,
67 28 .2, 29, 3 0, 3 1 , 4 1 , and 42 of the Environmental Protection Act (Act) [4 1 5 ILCS 5/5, 7.2, 13(c),
68 13.3, 17.5, 22.4(a), 22.4(d), 22.7(d), 27, 28, 28.2, 29, 30, 31, 41, and 42] and authorized by
69 Sections 26 and 27 ofthe Act [415 ILCS 5/26 and 27].
70
71 SOURCE: Originally adopted as Chapter 1 : Procedural Rules, Part III, Enforcement
72 Proceedings, in R70-4, at I PCB 43, October 8, 1970; amended in R80-2, at 39 PCB 456, at 4 Ill.
73 Reg. 39, p. 285, effective September 12, 1 980; amended in R80-l 8, at 44 PCB 125, at 5 Ill. Reg.
74 14146, effective December 3, 1981 ; codified at 6 Ill. Reg. 8357; amended in R84-I0 at 9 Ill.
75 Reg. 1 3 83, effective January 16, 1985; old Part repealed, new Part adopted in R00-20 at 25 Ill.
76 Reg. 425, effective January 1, 2001 ; amended in R04-24 at 29 Ill. Reg. 8793, effective June 8,
77 2005; amended in R14-2 1 at 39 Ill. Reg. 2349, effective January 27, 201 5; amended in Ri 5-20 at
78 39 Ill. Reg. 12898, effective September 8, 2015; amended in R16-17 at 40 Ill. Reg. 7966,
79 effective May 20, 20 1 6; amended in Ri 7- 1 8 at 4 1 Ill. Reg.

_______,

effective

_____________

80
8 1 SUBPART A: GENERAL PROVISIONS
82
83 Section 103.100 Applicability
84
85 a) This Part applies to proceedings before the Illinois Pollution Control Board
86 (Board) concerning complaints alleging violations ofthe Environmental
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87 Protection Act (Act), regulations, and orders of the Board underpursuant to
88 Section 31 ofthe Act [415 ILCS 5/31].
89
90 b) This Part must be read in conjunction with 3 5 Iii. Adm. Code 1 01 , which contains
91 procedures generally applicable to all ofthe Boards adjudicatory proceedings. In
92 the event of a conflict between the requirements of 3 5 Ill. Adm. Code 101 and
93 those ofthis Part, the provisions ofthis Part apply.
94
95 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

96
97 Section 103.106 General
98
99 Enforcement proceedings may be initiated by any person against anyperson allegedly violating

1 00 the Act, any rule or regulation adopted under the Ac1 any permit or term or condition ofa
1 01 permit, or any Board order [41 5 ILCS 5/3 l(d)(1)]. Complaints filed by persons other than the
1 02 Attorney General or a State’s Attorney will be known as citizen’s complaints.
103
1 04 (Source: Amended at 4 1 Iii. Reg.

_______,

effective

_____________

105
106 Section 103.108 Hearings
107
1 08 Hearings will be conducted underpursuant to 3 5 Ill. Adm. Code 1 01 . Subpart F, including any
1 09 hearing held by videoconference (see 35 Ill. Adm. Code I 01.600(b)).
110
1 1 1 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

112
1 13 SUBPART B: COMPLAINT, REQUEST FOR INFORMAL AGENCY
1 14 iNVESTIGATION, SERVICE, AND AUTHORIZATION OF HEARING
115
1 16 Section 103.200 Who May File
117
1 1 8 UnderPursuant to Section 3 1 of the Act, an enforcement proceeding may be commenced by any
119 person.
120
121 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

122
123 Section 103.202 Parties
124
125 a) The person initiating an enforcement proceeding must be named the complainant.
126 Any adverse party must be named the respondent. If the Agency is requested by
127 the Board to conduct an investigation underpursuant to Section 30 ofthe Act, the
128 Board will name the Agency as a “party in interest” underpursuant to 35 Ill. Adm.
129 Code 101 .404. Upon motion ofthe Agency, the Board may align the Agency
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with any other party or parties as appropriate.

132 b) With permissionleave ofthe Board and in accordance with Section 103.206 of
1 3 3 this Part, cross-complainants, counter-complainants, and third-party complainants

may be named as parties.

136 c) Misnomer of a party is not a ground for dismissal; the name of any party may be
I 37 corrected at any time.
138
139 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

140
141 Section 103.204 Notice, Complaint, and Answer
142
143 a) An enforcement proceeding will be commenced by the service of a notice and
144 complaint by U.S. Mail with a recipient’s signature recorded, a third-party
1 45 commercial carrier with a recipient’s signature recorded, or personal service upon
146 all respondents and the filing ofthe notice and complaint with the Clerk. (See 35
147 Ill. Adm. Code 101.300(b) and (c), 101.302(h) and 101.304(c)(2).)
148
149 b) The notice must be directed to the respondents notifying them of the filing of the
1 50 accompanying complaint and that they may be required to attend a hearing at a
1 5 1 date set by the Board.
152
153 c) The complaint must be captioned in accordance with 35 Ill. Adm. Code
1 54 101 .Appendix A, Illustration A and contain:
155
156 1) A reference to the provision ofthe Act and regulations that the
1 57 respondents are alleged to be violating;
I 58
1 59 2) The dates, location, events, nature, extent, duration, and strength of
1 60 discharges or emissions and consequences alleged to constitute violations
161 ofthe Act and regulations. The complaint must advise respondents of the
1 62 extent and nature of the alleged violations to reasonably allow preparation
1 63 of a defense; and
164
165 3) A concise statement ofthe reliefthat the complainant seeks.
166
1 67 d) Except as provided in subsection (e), the respondent mustmay file an answer
1 68 within 60 days afier receipt of the complaint if respondent wants to deny any
169 allegations in the complaint. All material allegations of the complaint will be
1 70 taken as admitted if no answer is filed or if not specifically denied by the answer,
1 71 unless respondent asserts a lack of knowledge sufficient to form a belief. Any
1 72 facts constituting an affirmative defense must be plainly set forth before hearing
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21 6 the subject of the proceeding; and
217
21 8 2) Meet the requirements of Section 103 .204 of this Subpart, including the
219 requirement to serve the pleading by U.S. Mail with a recipient’s signature
220 recorded, a third-party commercial carrier with a recipients signature
22 1 recorded, or personal service upon the respondent, counter-respondent,
222 cross-respondent, or third-party respondent.
223
224 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

225
226 Section 103.208 Request for Informal Agency Investigation
227
228 a) Any person may request an informal Agency investigation by submitting a
229 request to the Board.
230
23 1 b) The Board will forward the request to the Agency with a copy to the person
232 requesting the investigation. The Agency must send an acknowledgment of
233 receipt ofthe informal investigation request to the Board.
234
235 c) The Board will take no further action upon the request for informal investigation
236 beyond the action described in subsection (b) ofthis Section.
237
238 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

239
240 Section 103.210 Notice of Complaint
241
242 a) In addition to the notice ofhearing requirements set forth in 35 Ill. Adm. Code
243 101 , if the complainant is the Office of the Attorney General or the State’s
244 Attorney of the county in which the alleged violation occurred, thewhen
245 complainant must give notice of each complaint and hearing at least 21 days
246 before the hearing to:
247
248 1) pyanyperson that has complained to the Agency respecting the
249 respondent within the six monthspreceding the date ofthe complaint; and
250
25 1 2) yto any person in the county in which the offending activity occurred
252 that has requested notice ofenforcementproceedings [415 ILCS
253 5/31(c)(1)1.
254
255 b) Failure to comply with the provisions ofthis Section may not be used as a defense
256 to an enforcement proceeding, but any person adversely affected by the failure of
257 compliance may upon motion to the hearing officer have the hearing postponed if
258 prejudice is shown.
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259
260 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

261
262 Section 103.212 Hearing on Complaint
263
264 a) Anyperson mayfile with the Board a complaint against anyperson allegedly
265 violating the Ac1 any rule or regulation adopted under the Ac1 anypermit or
266 term or condition ofapermit or any Board order. When the Board receives a
267 citizens complaint, unless the Board determines that such complaint is
268 duplicative orfrivolous, it shall schedule a hearing. [4 1 5 ILCS 5/3 1 (d)( 1 )j The
269 definitionsdefinition for duplicative and frivolous can be found at 35 Ill. Adm.
270 Code 1O1.SubpartB.
271
272 b) Motions made by respondents alleging that a citizen’s complaint is duplicative or
273 frivolous must be filed no later than 30 days following the date of service of the
274 complaint upon the respondent. Motions under this subsection may be made only
275 with respect to citizen’s enforcement proceedings. Timely filing the motion will,
276 underpursuant to Section 1 03 .204(e) of this Subpart, stay the 60 day period for
277 filing an answer to the complaint.
278
279 c) The Board will automatically set for hearing all complaints filed by the Attorney
280 General or a State’s Attorney on behalf ofthe People ofthe State of Illinois.
281
282 d) The Board in its discretion may hold a hearing on the violation and a separate
283 hearing on the remedy.
284
285 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

286
287 SUBPART C: SETTLEMENT PROCEDURE
288
289 Section 103.300 Request for Relief from Hearing Requirement in State Enforcement
290 Proceeding
291
292 a) Whenever a complaint has beenfiled on behatfofthe Agency or by the People of
293 the State oflllinois, the parties mayfile with the Board a proposed st;ulation and
294 settlement accompanied by a requestfor relieffrom the requirement ofa hearing
295 pursuant to Section 3 1 (c)(2) of the Act [4 1 5 ILCS 5/3 1 (c)(2)] . The proposed
296 stipulation and settlement agreement must conform to the statement required for
297 settlement submissions at hearing in Section 103.302 ofthis Part.
298
299 b) Unless the Board, in its discretion, concludes that a hearing will be held, the
300 Board will cause notice ofthe proposed stipulation and settlement, and request for
301 relief, to be published and sent, as is required for hearing, by the Clerk’s office.
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302 The notice will include a statement that any person may file with the Clerk of the
303 Board a written demand for a hearing within 21 days after publication of the
304 notice. The written demand for hearing must clearly state that a public hearing is
305 requested and mustshould indicate the assigned Board Docket number and

respondent’s name in the matter.

308 c) Ifanypersonfiles a timely written demandfor a hearing, the Board will deny the
309 requestfor relieffrom a hearing and will hold a hearing in accordance with the
310 noticeprovisions ofSection 31(c)(1) ofthe Act. [415 ILC$ 5/31(c)(2)] A copy of
3 1 1 the proposed stipulation and settlement will be entered into and presented for the
312 record.
313
3 14 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

315
3 1 6 Section 103.301 Request for Relief from Hearing Requirement in Citizen’s Enforcement
3 1 7 Proceeding
318
3 19 a) Whenever a complaint has beenfiled by aperson other than the Attorney General
320 or State ‘s Attorney, the parties mayfile with the Board a st;pulation andproposed
321 settlement accompanied by a requestfor relieffrom the hearing requirement of
322 Section 3 1 (c)( 1 ) of the Act [4 1 5 ILCS 5/3 1 (c)( 1 )J .

[4 1 5 ILCS 5/3 1 (d)(2)] The
323 stipulation and proposed settlement agreement must conform to the statement
324 required for settlement submissions at hearing in Section 103.302 ofthis Part.
325
326 b) Unless the Board in its discretion, concludes that a hearing should be held no
327 hearing on the stipulation andproposalfor settlement is required. [415 ILCS
328 5/31(d)(2)]
329

(Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

332 Section 103.304 Hearing on Proposed Stipulation and Settlement Agreement
333
334 When the parties submit a proposed stipulation and settlement agreement to the hearing officer at
3 3 5 hearing, or when the Board orders that a hearing be held in accordance with Section 103.300(c)
3 3 6 or 1 03 .3 01(5) of this Part, the hearing officer will conduct a hearing in which interested persons
3 37 may make statements with respect to the nature of the alleged violation and its impact on the
338 environment, together with their views on the proposed stipulation and settlement agreement.
339 The statements must be in accordance with 35 Ill. Adm. Code 101.628.
340
341 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

342
343 Section 103.306 Board Order on Proposed Stipulation and Settlement Agreement
344
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345 a) The Board will consider the proposed settlement and stipulation agreement and
346 the hearing record, ifany. The Board may accept, suggest revisions in, or reject
347 the proposed settlement and stipulation agreement, or direct initial or further
348 hearings as it deems appropriate. Where a National Pollutant Discharge
349 Elimination System (NPDES) permit is involved in the settlement, notice of
350 settlement must be published in the Environmental Register at least 30 days prior
351 to the settlement.
352
353 b) Ifthe Board determines that a settlement involves or may involve the issuance or
3 54 modification of a Resource Conservation Recovery Act (RCRA) permit, it will
355 enter an interim order underpursuant to Section 103.402 ofthis Part.
356
357 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

358
359 SUBPART D: PROCEEDINGS INVOLVING RCRA PERMITS
360
361 Section 103.402 Interim Order
362
363 a) The Board will enter an interim order invoking the procedures ofthis Subpart on
364 its own motion or on the motion of any party. Before the Board enters an interim
365 order the parties must develop, through hearings or admissions underpursuant to
366 35 Ill. Adm. Code 101 .Subpart F, a sufficient record to support the findings that
367 the Board must make in subsection (b) ofthis Section.
368
369 b) An interim order invoking the procedures ofthis Subpart will include:
370
371 1) A finding or proposed finding ofviolation and any penalty or proposed

monetary penalty;

374 2) A finding that the proceeding is an enforcement action that involves or
375 may involve the issuance or modification of a RCRA permit;
376
377 3) Joinder ofthe Agency if it is not already a party; and
378
3 79 4) A time schedule for filing by the Agency of a partial drafi permit.
380
3 8 1 c) The interim order is not a final order and may be appealed only with
382 permissionleave ofthe Board.
383
384 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

385
386 Section 103.408 Stipulated Draft Remedy
387
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a) The parties may agree to a stipulated draft remedy.

390 b) A stipulated draft remedy must include the following:
391
392 1) Proposed mandatory orders that the parties agree should be included in the
393 Boards final order, which may include one or more ofthe following:
394
395 A) An order to cease and desist conducting regulated activities;
396
397 B) An order to close a facility or unit;
398
399 C) An order to execute a post-closure care plan;
400
401 D) A compliance plan, including a time schedule to assure compliance
402 with regulations in the shortest possible time;
403
404 E) An order to provide a performance bond or other financial
405 assurance;
406
407 F) An order to apply for a permit or permit modification; and
408
409 G) An order revoking a permit.
410
41 1 2) A partial draft permit or statement as provided by Section 103 .406 of this
412 P-art.
413
414 3) A statement as to whether or not the stipulation is divisible for purposes of
415 Board determinations.
416
41 7 c) All parties, including the Agency, must sign the stipulated draft remedy before
41 8 notice is given underpursuant to Section 1 03 .41 0 of this Part.
419
420 (Source: Amended at 41 Ill. Reg.

_______,

effective
421
422 Section 103.410 Contents of Public Notice
423
424 a) In addition to serving all parties, the Agency must serve a copy of any partial draft
425 permit on USEPA in accordance with 35 Ill. Adm. Code 101.304(c).
426
427 b) In addition to the requirements of the Act and Section 103 .21 0, the Agency must,
428 at a minimum, give notice ofthe filing of a partial draft permit to the following
429 persons:
430
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43 1 1) Federal agencies as designated by U$EPA;
432
433 2) Illinois Department of Transportation;
434
435 3) DNRIllinois Department ofNatural Resources;
436
437 4) Illinois Department ofPublic Health;
438
439 5) The Governor of any other state adjacent to the county in which the
440 facility is located; and
441
442 6) Elected officials ofany counties, in other states, adjacent to the county in
443 which the facility is located, and elected officials in any municipality, in
444 another state, if it is the population center that is closest to the facility.
445
446 c) The Agency must give notice by broadcast over at least one radio station in the
447 area of the facility containing the information required by subsections (d)(2),
448 (d)(4) and (d)(6) through (d)(8).
449
450 d) A notice of a partial draft permit must include the following information:
451
452 1) The addresses ofthe Board offices and the Board website;
453
454 2) Name and address of the respondent and, if different, of the facility subject
455 to the enforcement proceeding;
456
457 3) A brief description ofthe business conducted at the facility and the
458 activity that is the subject ofthe enforcement proceeding;
459
460 4) A statement ofthe violations the Board has found or has proposed to find;
461
462 5) A statement that the Agency has filed a partial draft permit;
463
464 6) Name, address, e-mail address, and telephone number ofthe Clerk of the
465 Board, from whom interested persons may obtain further information,
466 including copies of the partial draft permit or stipulated remedy;
467
468 7) A notice of a hearing, the address of the Board, a statement that a hearing
469 will be held and that the record will remain open for 45 days after the
470 filing ofthe partial draft or stipulated remedy for written comments;
471
472 8) A statement that the record in the proceeding is available to be inspected
473 at the Board office and may also be available through the Clerk’s Office
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474 On-Line (COOL), located on the Board website, except those portions of
475 the record that are claimed or determined to be trade secrets or other non-
476 disciosable information, and that procedures are available whereby
477 disclosure may be sought by the public in accordance with 35 Iii. Adm.
478 Code 130;
479
480 9) A statement that enforcement proceedings are considered underpursuant to
481 415 ILCS 5/30; and
482
483 1 0) Any additional information considered necessary or proper.
484
485 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

486
487 Section 103.412 Public Comment
488
489 Any person, including USEPA, may comment on the partial drafi permit or stipulated draft
490 remedy within 45 days after it has been filed with the Board and notice given underpursuant to
49 1 Section 1 03 .4 1 0 of this Part. Parties will receive distributions from the Clerk’s Office in
492 accordance with 35 Ill. Adm. Code 101.628(c)(3).
493
494 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

495
496 SUBPART E: IMPOSITION OF PENALTIES
497
498 Section 103.502 Civil Penalties
499
500 Civil penalties will be determined underpursuant to Sections 33(c) and 42 ofthe Act: [41 5 ILCS
501 5/33(c) and 42].
502
503 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

504
505 Section 103.504 Civil Penalties Method of Payment
506
507 a) Payment ofthe penalty must be made by certified or cashier’s check, money
508 order, electronic funds transfer, or in installments by the foregoing means after
509 execution of a promissory note containing an agreement for judgment.
510
5 1 1 b) All remittances must be made payable to the Environmental Protection Trust
5 12 Fund or such other fund as specified by the Board.
513
5 14 c) Any such penalty not paid within the time prescribed in the Board order will incur
5 1 5 interest at the rate set forth in Section 1003(a) of the Illinois Income Tax Act [35
516 ILCS 5/1003(a)].
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517

5 1 8 (Source: Amended at 41 Iii. Reg.

_______,

effective

______________



TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE A: GENERAL PROVISIONS
CHAPTER I: POLLUTION CONTROL BOARD

PART 103
ENFORCEMENT

SUBPART A: GENERAL PROVISIONS

Section
103 . 100
103 . 102
103 . 104
103 . 106
103 . 108

Applicability
Severability
Definitions
General
Hearings

op
I ) J o

103 .200
103.202
103 .204
103.206
Complaints;
103.208
103 . 210
103 . 212

Who May File
Parties
Notice, Complaint, and Answer
Adding Parties; Filing Counter-, Cross-, or Third-Party
Filing New or Modified Claims

Request for Informal Agency Investigation
Notice of Complaint
Hearing on Complaint

SUBPART C: SETTLEMENT PROCEDURE

Section
103.300 Request for Relief from Hearing Requirement in State
Enforcement Proceeding
103.301 Request for Relief from Hearing Requirement in Citizen’s
Enforcement Proceeding

Contents of Proposed Stipulation and Settlement Agreement
Hearing on Proposed Stipulation and Settlement Agreement
Board Order on Proposed Stipulation and Settlement Agreement

SUBPART D: PROCEEDINGS INVOLVING RCRA PERMITS

SUBPART B: COMPLAINT, REQUEST FOR INFORMAL AGENCY
INVESTIGATION, SERVICE, AND AUTHORIZATION OF HEARING

Section

103 .302
103.304
103 .306

Section
103.400
103.402
103 .404
103.406
103.408
103 . 410
103 .412
103 . 414
103 .416

Purpose, Scope, and Applicability
Interim Order
Joinder of the Agency
Draft Permit or Statement
Stipulated Draft Remedy
Contents of Public Notice
Public Comment
Hearing
Contents of Board Order



SUBPART E: IMPOSITION OF PENALTIES

Section
103.500 Default
103.502 Civil Penalties
103.504 Civil Penalties Method of Payment

SUBPART F: ENFORCING BOARD ORDERS
Section
103.600 Civil Action

103.APPENDIX A Comparison of Former and Current Rules (Repealed)

AUTHORITY: Implementing Sections 5, 7.2, 13(c), 13.3, 17.5, 22.4(a),
22.4(d), 22.7(d), 27, 28, 28.2, 29, 30, 31, 41, and 42 of the
Environmental Protection Act (Act) [415 ILCS 5/5, 7.2, 13(c), 13.3,
17.5, 22.4(a), 22.4(d), 22.7(d), 27, 28, 28.2, 29, 30, 31, 41, and 42]
and authorized by Sections 26 and 27 of the Act [415 ILCS 5/26 and 27]

SOURCE: Originally adopted as Chapter 1: Procedural Rules, Part III,
Enforcement Proceedings, in R70-4, at 1 PCB 43, October 8, 1970; amended
in R8O-2, at 39 PCE 456, at 4 Ill. Reg. 39, p. 285, effective September
12, 1980; amended in R80-18, at 44 PCB 125, at 5 Ill. Reg. 14146,
effective December 3, 1981; codified at 6 Ill. Reg. 8357; amended in
R84-lO at 9 Ill. Reg. 1383, effective January 16, 1985; old Part
repealed, new Part adopted in ROO-20 at 25 Ill. Reg. 425, effective
January 1, 2001; amended in R04-24 at 29 Ill. Reg. 8793, effective June
8, 2005; amended in Rl4-21 at 39 Ill. Reg. 2349, effective January 27,
2015; amended in R15-20 at 39 Ill. Reg. 12898, effective September 8,
2015; amended in Rl6-l7 at 40 Ill. Reg. 7966, effective May 20, 2016;

amended in Rl7-18 at 41 Ill. Reg. — , effective

___________

SUBPART A: GENERAL PROVISIONS

Section 103.100 Applicability

a) This Part applies to proceedings before the Illinois Pollution
Control Board (Board) concerning complaints alleging violations of the
Environmental Protcction Act (Act) , regulations, and orders of the Board
under purouant to Section 31 of the Act----— [415 ILCS 5/31]

b) This Part must be read in conjunction with 35 Ill. Adm. Code 101,
which contains procedures generally applicable to all of the Boards
adjudicatory proceedings. In the event of a conflict between the
requirements of 35 Ill. Adm. Code 101 and those of this Part, the
provisions of this Part apply.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 103.106 General



Enforcement proceedings may be initiated by any person against any
person allegedly violating the Act, any rule or regulation adopted under
the Act, any permit or term or condition of a permit, or any Board order
[415 ILCS 5/31 (d) (1) 1 . Complaints filed by persons other than the
Attorney General or a States Attorney will be known as citizen’s
complaints.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 103.108 Hearings

Hearings will be conducted under pursuant to 35 Ill. Adm. Code
lOl.Subpart F, including any hearing held by videoconference (see 35
Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg. — , effective

SUBPART B: COMPLAINT, REQUEST FOR INFORMAL AGENCY
INVESTIGATION, SERVICE, AND AUTHORIZATION OF HEARING

Section 103.200 Who May File

Under pursuant to Section 31 of the Act, an enforcement proceeding may
be commenced by any person.

(Source: Amended at 41 Ill. Reg. — , effective

Section 103.202 Parties

a) The person initiating an enforcement proceeding must be named the
complainant. Any adverse party must be named the respondent. If the
Agency is requested by the Board to conduct an investigation under—
pursuant to Section 30 of the Act, the Board will name the Agency as a
“party in interest” under pursuant to 35 Ill. Adm. Code 101.404. Upon
motion of the Agency, the Board may align the Agency with any other
party or parties as appropriate.

b) With permission leavc of the Board and in accordance with Section
103.206 of this Part, cross-complainants, counter-complainants, and
third-party complainants may be named as parties.

c) Misnomer of a party is not a ground for dismissal; the name of any
party may be corrected at any time.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 103.204 Notice, Complaint, and Answer

a) An enforcement proceeding will be commenced by the service of a
notice and complaint by U.S. Mail with a recipient’s signature recorded,



a third-party commercial carrier with a recipients signature recorded,
or personal service upon all respondents and the filing of the notice
and complaint with the Clerk. (See 35 Iii. Adm. Code 101.300(b) and (c),
101.302(h) and 101.304(c) (2).)

li) The notice must be directed to the respondents notifying them of
the filing of the accompanying complaint and that they may be required
to attend a hearing at a date set by the Board.

c) The complaint must be captioned in accordance with 35 Ill. Adm.
Code 101.Appendix A, Illustration A and contain:

1) A reference to the provision of the Act and regulations that the
respondents are alleged to be violating;

2) The dates, location, events, nature, extent, duration, and
strength of discharges or emissions and consequences alleged to
constitute violations of the Act and regulations. The complaint must
advise respondents of the extent and nature of the alleged violations to
reasonably allow preparation of a defense; and

3) A concise statement of the relief that the complainant seeks.

d) Except as provided in subsection (e) , the respondent must may file
an answer within 60 days after receipt of the complaint if respondent
wants to deny any allegations in the complaint. All material
allegations of the complaint will be taken as admitted if no answer is
filed or if not specifically denied by the answer, unless respondent
asserts a lack of knowledge sufficient to form a belief. Any facts
constituting an affirmative defense must be plainly set forth before
hearing in the answer or in a supplemental answer, unless the
affirmative defense could not have been known before hearing.

e) If the respondent timely files a motion under Section 103.212(b)
or 35 Ill. Adm. Code 101.506, the 60-day period to file an answer
described in subsection (d) of this Section will be stayed. The stay
will begin when the motion is filed and end when the Board disposes of
the motion.

f) Any party serving a complaint upon another party must include the
following language in the notice: ‘Failure to file an answer to this
complaint within 60 days may have severe consequences. Failure to answer
will mean that all allegations in the complaint will be taken as if
admitted for purposes of this proceeding. If you have any questions
about this procedure, you should contact the hearing officer assigned to
this proceeding, the Clerk’s Office or an attorney.”

(Source: Amended at 41 Ill. Reg.
— , effective

____________

Section 103.206 Adding Parties; Filing Counter-, Cross-, or Third-Party
Complaints; Filing New or Modified Claims



a) The Board, on its own motion or the motion of a respondent, may
order a person to be added as a respondent if a complete determination
of a controversy cannot be had without the presence of the person who is
not already a party to the proceeding.

b) If the Board orders a person to be added as a respondent under—
pur3uant to subsection (a) , the Board will grant the complainant
permission icave to file an amended complaint that sets forth a claim
against the added respondent. The amended complaint must meet the
requirements of Section 103.204.

c) Misjoinder and nonjoinder of parties with respect to enforcement
proceedings are governed by 35 Ill. Adm. Code 101.403(b).

d) If a party wishes to file a counter-complaint, cross-complaint, or
third-party complaint, the party must move the Board for permission—
icave to file the pleading. If a party wishes to file an amendment to a
complaint, counter-complaint, cross-complaint, or third-party complaint
that sets forth a new or modified claim against another person, the
party who wishes to file the pleading must move the Board for permission—
icave to file the pleading.

e) The pleading sought to be filed under pursuant to subsection Cd)
must:

1) Set forth a claim that arises out of the occurrence or occurrences
that are the subject of the proceeding; and

2) Meet the requirements of Section 103.204 of this Subpart,
including the requirement to serve the pleading by U.S. Mail with a
recipient’s signature recorded, a third-party commercial carrier with a
recipient’s signature recorded, or personal service upon the respondent,
counter-respondent , cross-respondent , or third-party respondent.

CSource: Amended at 41 Ill. Reg. —, effective

Section 103.208 Request for Informal Agency Investigation

a) Any person may request an informal Agency investigation by
submitting a request to the Board.

b) The Board will forward the request to the Agency with a copy to
the person requesting the investigation. The Agency must send an
acknowledgment of receipt of the informal investigation request to the
Board.

c) The Board will take no further action upon the request for
informal investigation beyond the action described in subsection Cb) of
this Section.

CSource: Amended at 41 Ill. Reg. — , effective

___________



Section 103.210 Notice of Complaint

a) In addition to the notice of hearing requirements set forth in 35
Ill. Adm. Code 101, if the complainant is the Office of the Attorney
General or the State’s Attorney of the county in which the alleged

violation occurred, whcn complainant, the complainantthecorrtplainant must
give notice of each complaint and hearing at least 21 days before the
hearing to:

1) Any any person that has complained to the Agency respecting the
respondent within the six months preceding the date of the complaint;
and

2) Any to any person in the county in which the offending activity
occurred that has requested notice of enforcement proceedings t415 ILCS
5/31(c) (1)].

b) Failure to comply with the provisions of this Section may not be
used as a defense to an enforcement proceeding, but any person adversely
affected by the failure of compliance may upon motion to the hearing
officer have the hearing postponed if prejudice is shown.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 103.212 Hearing on Complaint

a) Any person may file with the Board a complaint against any person
allegedly violating the Act, any rule or regulation adopted under the
Act, any permit or term or condition of a permit, or any Board order.
When the Board receives a citizen’s complaint, unless the Board
determines that such complaint is duplicative or frivolous, it shall
schedule a hearing. [415 ILCS 5/31(d) (1)] The definitions definition
for duplicative and frivolous can be found at 35 Ill. Adm. Code
lOl.Subpart B.

b) Motions made by respondents alleging that a citizen’s complaint is
duplicative or frivolous must be filed no later than 30 days following
the date of service of the complaint upon the respondent. Motions under
this subsection may be made only with respect to citizen’s enforcement
proceedings. Timely filing the motion will, under pursuant to Section
103.204(e) of thio Subpart, stay the 60 day period for filing an answer
to the complaint.

c) The Board will automatically set for hearing all complaints filed
by the Attorney General or a State’s Attorney on behalf of the People of
the State of Illinois.

d) The Board in its discretion may hold a hearing on the violation
and a separate hearing on the remedy.

(Source: Amended at 41 Ill. Reg.

_______

effective

____________



SUBPART C: SETTLEMENT PROCEDURE

Section 103.300 Request for Relief from Hearing Requirement in State
Enforcement Proceeding

a) Whenever a complaint has been filed on behalf of the Agency or by
the People of the State of Illinois, the parties may file with the Board
a proposed stipulation and settlement accompanied by a request for
relief from the requirement of a hearing pursuant to Section 31(c) (2) of
the Act [415 ILCS 5/31(c) (2)] . The proposed stipulation and settlement
agreement must conform to the statement required for settlement

submissions at hearing in Section 103.302 of thi3 Part.103.302.

b) Unless the Board, in its discrction, concludes that a hearing will
be held, the Board will cause notice of the proposed stipulation and
settlement, and request for relief, to be published and sent, as is
required for hearing, by the Clerks office. The notice will include a

statement that any person may file with the Clerk of thc Board a written
demand for a hearing within 21 days after publication of the notice.
The written demand for hearing must cicarly state that a public hearing
is requested and must should indicate the assigned Board Docket number
and respondent’s name in the matter.

c) If any person files a timely written demand for a hearing, the
Board will deny the request for relief from a hearing and will hold a
hearing in accordance with the notice provisions of Section 31(c) (1) of
the Act. [415 ILCS 5/31(c) (2)] A copy of the proposed stipulation and
settlement will be entered into and presented for the record.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 103.301 Request for Relief from Hearing Requirement in
Citizen’s Enforcement Proceeding

a) Whenever a complaint has been filed by a person other than the
Attorney General or State’s Attorney, the parties may file with the
Board a stipulation and proposed settlement accompanied by a request for
relief from the hearing requirement of Section 31(c) (1) of the Act [415
ILCS 5/31(c) (1)] . [415 ILCS 5/31(d) (2)] The stipulation and proposed
settlement agreement must conform to the statement required for
settlement submissions at hearing in Section 103.302 of this
Part. 103.302.

b) Unless the Board, in its discretion, concludes that a hearing
should be held, no hearing on the stipulation and proposal for
settlement is required. [415 ILCS 5/31(d) (2)]

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 103.304 Hearing on Proposed Stipulation and Settlement
Agreement



When the parties submit a proposed stipulation and settlement agreement
to the hearing officer at hearing, or when the Board orders that a
hearing be held in accordance with Section 103.300(c) or 103.301(b) of
this Part, the hearing officer will conduct a hearing in which
interested persons may make statements with respect to the nature of the
alleged violation and its impact on the environment, together with their
views on the proposed stipulation and settlement agreement. The
statements must be in accordance with 35 Ill. Adm. Code 101.628.

(Source: Amended at 41 Ill. Reg. — , effective

__________

Section 103.306 Board Order on Proposed Stipulation and Settlement
Agreement

a) The Board will consider the proposed settlement and stipulationagreement and the hearing record, if any. The Board may accept, suggest
revisions in, reject the proposed settlement and stipulation
agreement, or direct initial or further hearings as it deems
appropriate. Whcrc a National Pollutant Dischargc Elimination Systcm
(NPDES) pcrmit is involvcd in thc zcttlcmcnt, notico of scttlemcnt must
bc pubuishcd in thc Environmcntal Rcgistcr at icast 30 days prior to thc
scttlcmcnt.

b) If the Board determines that a settlement involves or may involve
the issuance or modification of a Resource Conservation Recovery Act
(RCRA) permit, it will enter an interim order under pursuant to Section
103.402 of this Part.103.402.

(Source: Amended at 41 Ill. Reg.
_ , effective

___________

SUBPART ID: PROCEEDINGS INVOLVING RCPA PERMITS

Section 103.402 Interim Order

a) The Board will enter an interim order invoking the procedures of
this Subpart on its own motion or on the motion of any party. Before
the Board enters an interim order the parties must develop, through
hearings or admissions under pursuant to 35 Ill. Adm. Code lOl.Subpart
F, a sufficient record to support the findings that the Board must make
in subsection (b) of this Soction.

b) An interim order invoking the procedures of this Subpart will
include:

1) A finding or proposed finding of violation and any penalty or
proposed monetary penalty;

2) A finding that the proceeding is an enforcement action that
involves or may involve the issuance or modification of a RCRA permit;

3) Joinder of the Agency if it is not already a party; and



4) A time schedule for filing by the Agency of a partial draft
permit.

c) The interim order is not a final order and may be appealed only

with permission lcavc of the Board.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 103.408 Stipulated Draft Remedy

a) The parties may agree to a stipulated draft remedy.

b) A stipulated draft remedy must include the following:

1) Proposed mandatory orders that the parties agree should be
included in the Board’s final order, which may include one or more of
the following:

A) An order to cease and desist conducting regulated activities;

B) An order to close a facility or unit;

C) An order to execute a post-closure care plan;

ID) A compliance plan, including a time schedule to assure compliance
with regulations in the shortest possible time;

E) An order to provide a performance bond or other financial
assurance;

F) An order to apply for a permit or permit modification; and

G) An order revoking a permit.

2) A partial draft permit or statement as provided by Section 103.406
of this Part.103.406.

3) A statement as to whether or not the stipulation is divisible for
purposes of Board determinations.

c) All parties, including the Agency, must sign the stipulated draft
remedy before notice is given under pursuant to Section 103.410 of this
Part .103.410.

(Source: Amended at 41 Ill. Reg. effective

____________

Section 103.410 Contents of Public Notice

a) In addition to serving all parties, the Agency must serve a copy
of any partial draft permit on USEPA in accordance with 35 Ill. Adm.
Code 101.304(c).



b) In addition to the requirements of the Act and Section 103.210,
the Agency must, at a minimum, give notice of the filing of a partial
draft permit to the following persons:

1) Federal agencies as designated by USEPA;

2) Illinois Department of Transportation;

3) Illinois flirvtmcnt Natural RcsourccsDNR;DNR;

4) Illinois Department of Public Health;

5) The Governor of any other state adjacent to the county in which
the facility is located; and

6) Elected officials of any counties, in other states, adjacent to
the county in which the facility is located, and elected officials in
any municipality, in another state, if it is the population center that
is closest to the facility.

c) The Agency must give notice by broadcast over at least one radio
station in the area of the facility containing the information required
by subsections (d) (2) , (d) (4) and td) (6) through (d) (8)

d) A notice of a partial draft permit must include the following
information:

1) The addresses of the Board offices and the Board website;

2) Name and address of the respondent and, if different, of the
facility subject to the enforcement proceeding;

3) A brief description of the business conducted at the facility and
the activity that is the subject of the enforcement proceeding;

4) A statement of the violations the Board has found or has proposed
to find;

5) A statement that the Agency has filed a partial draft permit;

6) Name, address, e-mail address, and telephone number of the Clerk—
of thc Board, from whom interested persons may obtain further
information, including copies of the partial draft permit or stipulated
remedy;

7) A notice of a hearing, the address of the Board, a statement that
a hearing will be held and that the record will remain open for 45 days
after the filing of the partial draft or stipulated remedy for written
comments;



8) A statement that the record in the proceeding is available to be
inspected at the Board office and may also be available through the
Clerk’s Office On-Line (COOL), located on the Board website, except
those portions of the record that are claimed or determined to be trade
secrets or other non-disciosable information, and that procedures are
available whereby disclosure may be sought by the public in accordance
with 35 Ill. Adm. Code 130;

9) A statement that enforcement proceedings are considered under
pursuant to 415 ILCS 5/30; and

10) Any additional information considered necessary or proper.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 103.412 Public Comment

Any person, including USEPA, may comment on the partial draft permit or
stipulated draft remedy within 45 days after it has been filed with the
Board and notice given under pursuant to Section 103.410 of this
Part.103.410. Parties will receive distributions from the Clerks
Office in accordance with 35 Ill. Adm. Code 101.628(c) (3).

(Source: Amended at 41 Ill. Reg. — , effective

____________

SUBPART E: IMPOSITION OF PENALTIES

Section 103.502 Civil Penalties

Civil penalties will be determined under pursuant to Sections 33(c) and
42 of the Act-—-— [415 ILCS 5/33(c) and 42]

(Source: Amended at 41 Ill. Reg. — , effective

Section 103.504 Civil Penalties Method of Payment

a) Payment of the penalty must be made by certified or cashier’s
check, money order, electronic funds transfer, or in installments by the
foregoing means after execution of a promissory note containing an
agreement for judgment.

b) All remittances must be made payable to the Environmental
Protection Trust Fund or such other fund as specified by the Board.

c) Any such penalty not paid within the time prescribed in the Board
order will incur interest at the rate set forth in Section 1003(a) of
the Illinois Income Tax Act [35 ILCS 5/1003 (a) I

(Source: Amended at 41 Ill. Reg. — , effective

____________
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1) Heading ofthe Part: Enforcement

2) Code Citation: 35 Iii. Adm. Code 103

3) Section Numbers: Proposed Actions:
103.100 Amendment
103.106 Amendment
103.108 Amendment
103.200 Amendment
103.202 Amendment
103.204 Amendment
103.206 Amendment
103.208 Amendment
103.210 Amendment
103.212 Amendment
103.300 Amendment
103.301 Amendment
103.304 Amendment
103.306 Amendment
103 .402 Amendment
103.408 Amendment
103.410 Amendment
1 03 .412 Amendment
103.502 Amendment
103.504 Amendment

4) Statutory Authority: Implementing and authorized by Sections 10 and 27 of the Illinois
Environmental Protection Act [415 ILCS 5/10 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
of time, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauner’s Executive
Order 201 6-1 3 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.

6) Published studies or reports. and sources of underlying data, used to compose this
rulemaking: None
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7) Will this rulemaking replace an emergency rulemaking currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this rulemaking contain incorporations by reference? No

1 0) Are there any other mlemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act. [30 ILCS
805/3 (b)J.

12) Time, Place, and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of 45 days after the date of publication in the Illinois Register. Public comments should
reference Docket Ri 7-1 8 and be addressed to:

Clerk’s Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 11-500
ChicagolL 60601

Public comments may also be filed electronically through the Clerk’s Office On-Line
(COOL) on the Board’s website at www.ipcb.stateil.us.

Interested persons may request copies of the Board’s opinion and order in Ri 7-1 8 by
calling the Clerk’s office at 312-214-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses, small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board.

B) Reporting. bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None
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14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:
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NOTICE OF PROPOSED AMENDMENTS

1) Heading of the Part: Regulatory Relief Mechanisms

2) Code Citation: 35 Iii. Adm. Code 104

3) Section Numbers: Proposed Actions:
1 04. 1 00 Amendment
104.106 Amendment
104.200 Amendment
104.202 Amendment
104.204 Amendment
1 04.206 Amendment
104.208 Amendment
104.210 Amendment
104.212 Amendment
104.214 Amendment
104.216 Amendment
104.218 Amendment
104.220 Amendment
104.224 Amendment
104.226 Amendment
104.228 Amendment
104.230 Amendment
104.232 Amendment
104.234 Amendment
104.236 Amendment
1 04.23 8 Amendment
104.240 Amendment
104.248 Amendment
104.300 Amendment
104.304 Amendment
104.400 Amendment
104.402 Amendment
104.404 Amendment
1 04.406 Amendment
104.408 Amendment
104.414 Amendment
104.416 Amendment
104.418 Amendment
104.419 New Section
1 04.420 Amendment
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104.422 Amendment
104.424 Amendment
104.426 Amendment
104.428 Amendment

4) Statutory Authority: Implementing and authorized by Sections 1 0 and 27 of the Illinois
Environmental Protection Act [41 5 ILCS 5/1 0 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
of time, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauner’s Executive
Order 201 6-1 3 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the Part as well as changes in response to recently passed
legislation.

6) Published studies or reports, and sources ofunderlying data. used to compose this
rulemaking: None

7) Will this proposed rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this proposed rulemaking contain incorporations by reference? No

I 0) Are there any other rulemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act. [30 ILCS
805/3(b)].

1 2) Time. Place and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of 45 days after the date of publication in the Illinois Register. Public comments should
reference Docket Ri 7-1 8 and be addressed to:

Clerk’s Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 1 1-500
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Chicago IL 60601

Public comments may also be filed electronically through the Clerks Office On-Line
(COOL) on the Boards website at www.ipcb.state.il.us.

Interested persons may request copies ofthe Boards opinion and order in R17-18 by
calling the Clerks office at 312-814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses. small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board

B) Reporting. bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:
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10 Section
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12 104.102
13 104.104
14 104.106
15
16
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18 Section
19 104.200
20 104.202
21 104.204
22 104.206
23 104.208
24 104.210
25 104.212
26 104.214
27 104.216
28 104.218
29 104.220
30 104.222
31 104.224
32 104.226
33 104.228
34 104.230
35 104.232
36 104.234
37 104.236
38 104.238
39 104.240
40 104.242
41 104.244
42 104.246
43 104.248

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE A: GENERAL PROVISIONS

CHAPTER I: POLLUTION CONTROL BOARD

PART 104
REGULATORY RELIEF MECHANISMS

SUBPART A: GENERAL PROVISIONS

Applicability
Severability
Definitions
Petitions and Hearings

SUBPART B: VARIANCES

General
Filing Requirements
Petition Content Requirements
Resource Conservation and Recovery Act (RCRA Variance Petition Contents
Consistency with Federal Law
Petition for Extension of Variance
Motion for Modification of Internal Variance Compliance Dates
Notice of Petition
Agency Investigation and Recommendation
Agency Recommendation to RCRA Variance
Response to Agency Recommendation
Stipulations
Objections to Petition, Written Comments and Request for Hearing
Amended Petition and Amended Recommendation
Insufficient Petition
Dismissal of Petition
Calculation of Decision Deadline
Hearing
Hearing Procedures
Standard of Review
Certificate of Acceptance
Term of Variance
Variance Conditions
Performance Bonds
Objection to Conditions
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44
45 SUBPART C: PROVISIONAL VARIANCES
46
47 Section
48 104.300 Applicability
49 104.302 Agency Action
50 1 04.304 Initiating a Request
51 104.306 filing andNotice
52 104.308 Term
53 1 04.3 10 Simultaneous Variance Prohibition (Repealed)
54
55 SUBPART D: ADJUSTED STANDARDS
56
57 Section
58 104.400 General
59 104.402 Initiation of Proceeding
60 1 04.404 Request to Agency to Join as Co-Petitioner
61 104.406 Petition Content Requirements
62 1 04.408 Petition Notice Requirements
63 1 04.41 0 Proof of Petition Notice Requirements
64 1 04.412 Effect of filing a Petition: Stay
65 104.414 Dismissal of Petition
66 104.41 6 Agency Recommendation and Petitioner Response
67 1 04.41 8 Amended Petition, Amended Recommendation, and Amended Response
68 104.419 Insufficient Petition
69 104.420 Request for Public Hearing
70 1 04.422 Public Hearing
71 104.424 Hearing Notice
72 104.426 Burden of Proof
73 104.428 Board Action
74
75 104.APPENDIX A Comparison offormer and Current Rules (Repealed)
76
77 AUTHORITY: Subparts B and C: Implementing Sections 5, 35, 36, 37 and 38 of the
78 Environmental Protection Act (Act) [41 5 ILCS 5/5, 35, 36, 37, and 38] and authorized by
79 Sections 26 and 27 ofthe Act [415 ILCS 5/26 and 27]. Subpart D: Implementing Sections 5,
80 14.2(c), 22.4, 27, 28, 28.1, 28.5 and 39.5 ofthe Act [415 ILCS 5/5, 14.2(c), 22.4, 27, 28, 28.1,
8 1 28.5 and 39.5J and authorized by Sections 26 and 27 ofthe Act [4 1 5 ILCS 5/26 and 27].
82
83 SOURCE: Subpart B: Originally adopted as Chapter I: Procedural Rules, Part IV: Variances, in
84 R70-4, at 1 PCB 43, October 8, 1970; amended in R77-16, 29 PCB 503, at 2 Ill. Reg. 16, p. 3,
85 effective May I 974; amended in R79-9, 35 PCB 433, at 3 Ill. Reg. 5 1 , p. 128, effective
86 December 7, 1979; amended in R80-12, 40 PCB 451, at 5 Ill. Reg. 2763, effective March 2,



JCAR35O1O4-170141 irOl

87 1 98 1 ; codified at 6 Iii. Reg. 83 57; amended in R84- 1 0, 62 PCB 87, at 9 Iii. Reg. 1 409, effective
88 January 16, 1985; old Part repealed, new Part adopted in ROO-20 at 25 Iii. Reg. 613, effective
89 January 1 , 2001 ; amended in R04-24 at 29 Iii. Reg. 8803, effective June 8, 2005; amended in
90 R14-21 at 39 Iii. Reg. 2357, effective January 27, 2015; amended in R15-20 at 39 Iii. Reg.
9 1 1 2905, effective September 8, 201 5; amended in Ri 6-1 7 at 40 Iii. Reg. 7973, effective May 20,
92 20 1 6; amended in Ri 7- 1 8 at 4 1 Iii. Reg.

_______,

effective

_____________

93
94 SUBPART A: GENERAL PROVISIONS
95
96 Section 104.100 Applicability
97
98 a) This Part applies to mechanisms for obtaining relief from environmental
99 regulations under certain circumstances as set forth in Titles VII and IX of the

100 Act, such as. Specifically, this Part applies to regulatory relief mechanisms,
1 01 meaning variances, provisional variances and adjusted standards.
102
103 b) This Part must be read in conjunction with 3 5 Ill. Adm. Code 1 01 , which contains
1 04 procedures generally applicable to all of the Boards adjudicatory proceedings. In
1 05 the event of a conflict between the requirements of 3 5 Ill. Adm. Code 1 01 and
106 those ofthis Part, the provisions ofthis Part apply.
107
108 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

109
110 Section 104.106 Petitions and Hearings
111
1 12 a) Each petition must contain an index that lists the documents comprising the
1 1 3 petition, including any exhibits, attachments, and supporting documents. All
1 14 pages ofthe petition must be sequentially numbered with the letter “P placed
1 1 5 before the number of each page. The index must show the page numbers upon
1 16 which each document comprising the petition starts and ends.
117
118 b) Hearings will be conducted underpursuant to 35 Ill. Adm. Code 10l.Subpart F,
119 including any hearing held by videoconference (see 35 Ill. Adm. Code
120 101.600(b)).
121
122 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

123
124 SUBPARTB: VARIANCES
125
126 Section 104.200 General
127
128 a) Description:
129
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1 30 1) General Variance. A variance is a temporary exemption from any
1 3 1 specified rule, regulation, requirement or order of the Board, which may
1 32 be granted by the Board with or without conditions for a period of time not
1 33 to exceed five years, upon presentation ofadequate prooJ by the
1 34 petitioner that compliance with any rule, regulation, requirement or order
1 3 5 ofthe Board would impose an arbitrary or unreasonable hardship [415
136 ILCS 5/35(a)].
137
I 3 8 2) Resource Conservation and Recovery Act (RCRA) Variance. A RCRA
139 variance is an exemption from 35 Iii. Adm. Code 703, 720, 721, 722, 723,
140 724 or 725 or which allows the Illinois Environmental Protection Agency
141 (Agency) to issue or modify any provision of a RCRA permit required
142 underpursuant to Section 21(f) of the Act.
143
1 44 b) Effect of filing:
145
146 1) The filing of a petition for a variance does not stay enforcement of a
147 regulation except as provided in subsection (b)(2) ofthis Section.
148
149 2) Ifanypersonfiles apetitionfor variancefrom a rule or regulation within
I 50 20 days after the effective date ofsuch rule or regulation, the operation of
1 5 1 such rule or regulation shall be stayed as to such person pending the
1 52 disposition ofthe petition; provideci however, that the operation ofany
1 53 rule or regulation adopted by the Board which implements, in whole or in
1 54 parl a State RCRA, Underground Injection Control (UIC), or National
1 55 Pollutant Discharge Elimination System (NFDES) program shall not be
1 56 stayed. The Board may hold a hearing upon saidpetition 5 daysfrom the
157 date ofnotice ofsuch hearing or thereafter. [415 ILCS 5/38(b)]
158
1 59 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

160
161 Section 104.202 Filing Requirements
162
1 63 a) Who May File. Any person seeking a variance from any rule or regulation,
1 64 requirement or order of the Board that would otherwise be applicable to that
1 65 person may file a variance petition.
166
167 b) General Filing and Service Requirements. All general filing and service
1 68 requirements for Board filings, including the form of filing and the fee
1 69 requirements for filing, apply to the filing of a petition for variance. These
170 general requirements are found at 3 5 Ill. Adm. Code 1 01 . SubpartsSubpart Cand
171 i
172
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21 6 the petitioner and, if known, the petitioners predecessors, concerning
2 1 7 similar relief;
218
21 9 4) An identification, including number, of the environmental permits held by
220 petitioner for the activity which may be affected by grant of variance;
221
222 5) The number ofpersons employed by the petitioners facility at issue and
223 the age of that facility;
224
225 6) The nature and amount ofthe materials used in the process or activity for
226 which the variance is sought and a full description of the particular process
227 or activity in which the materials are used;
228
229 7) A description ofthe relevant pollution control equipment already in use;
230 and
L)

232 8) The nature and amount ofemissions, discharges or releases of the
233 constituent in question currently generated by the petitioner’s activity;
234
23 5 c) Data describing the nature and extent of the present or anticipated failure to meet
236 the regulation, requirement, or order ofthe Board from which variance is sought
237 and facts that support petitioner’s argument that compliance with the regulation,
238 requirement, or order ofthe Board was not or cannot be achieved by any required
239 compliance date;
240
241 d) A description of the efforts that would be necessary for the petitioner to achieve
242 immediate compliance with the regulation, requirement, or Board order at issue.
243 All possible compliance alternatives, with the corresponding costs for each
244 alternative, must be set forth and discussed. The discussion of compliance
245 alternatives must include the availability of alternate methods of compliance, the
246 extent that the methods were studied, and the comparative factors leading to the
247 selection ofthe control program proposed for compliance. The discussion of the
248 costs of immediate compliance may include the overall capital costs and the
249 annualized capital and operating costs;
250
25 1 e) facts that set forth the reasons the petitioner believes that immediate compliance
252 with the regulation, requirement, or order ofthe Board would impose an arbitrary
253 or unreasonable hardship;
254
255 A detailed description ofthe compliance plan, including:
256
257 1) A discussion ofthe proposed equipment or proposed method of control to
258 be undertaken to achieve full compliance with the regulation, requirement,
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259 or order of the Board;
260
261 2) A time schedule for the implementation ofall phases ofthe control
262 program from initiation of design to program completion; and
263
264 3) The estimated costs involved for each phase and the total cost to achieve
265 compliance;
266
267 g) A description ofthe environmental impact ofthe petitioners activity including:
262
269 1) The nature and amount ofemissions, discharges, or releases of the
270 constituent in question if the requested variance is granted, compared to
27 1 that which would result if immediate compliance is required;
272
273 2) The qualitative and quantitative description ofthe impact of petitioners
274 activity on human health and the environment if the requested variance is
275 granted, compared to the impact of petitioners activity if immediate
276 compliance is required. Cross-media impacts, if any, must be discussed;
277 and
272
279 3) A statement ofthe measures to be undertaken during the period of the
220 variance to minimize the impact of the discharge of contaminants on
28 1 human, plant, and animal life in the affected area, including the numerical
282 interim discharge limitations that can be achieved during the period of the
223 variance;
224
285 h) Citation to supporting documents or legal authorities whenever they are used as a
226 basis for the petition. Relevant portions ofthe documents and legal authorities
227 other than Board decisions, reported state and federal court decisions, or state and
222 federal regulations and statutes must be appended to the petition;
229
290 i) If the requested variance involves an existing permit or a pending permit
291 application, a copy of the material portion of the permit or permit application
292 must be appended to the petition;
293
294 1) Any conditions petitioner suggests for the requested variance;
295
296 k) A proposed beginning and ending date for the variance. If the petitioner requests
297 that the term of the variance begin on any date other than the date on which the
292 Board takes final action on the petition, a detailed explanation and justification for
299 the alternative beginning date;
300
301 1) A discussion of consistency with federal law, including an analysis of applicable
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302 federal law and facts that may be necessary to show compliance with federal law
303 as set forth in Section 104.208 ofthis Part;
304
305 m) An affidavit verifying any facts submitted in the petition; and
306

n) A statement requesting or denying that a hearing should be held in this matter.

309 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

310
3 1 1 Section 104.206 Resourcc onscrvation and Recovery Act (RCRA Variance Petition
312 Contents
._,f ,,

3 Ii

3 14 In addition to the requirements of Sections 104.204 and 1 04.208 of this Part, a petition for a
3 1 5 RCRA variance must meet the following requirements:
316
3 1 7 a) All petitions for RCRA variances must include a showing that the Board can grant
3 1 2 the requested relief consistent with, and establish RCRA permit conditions no less
3 1 9 stringent than, those that would be required by RCRA and the regulations
320 thereunder promulgated by USEPA (40 CFR 260, 261, 262, 263, 264, 265, 266,
321 267, 268 and 270). Petitions must indicate whether any federal provisions
322 authorize the relief requested, and must include any facts necessary to show that
323 the petitioner would be entitled to the requested relief underpursuant to federal
324 law;
325
326 b) Persons who have, or are required to have, a RCRA permit and who seek a RCRA
327 variance that could result in modification or issuance of the RCRA permit must
328 have on file with the Agency a RCRA permit application reflecting the requested
329 variance prior to filing the variance petition;
330
3 3 1 c) Petitioner must attach to the variance petition a copy of the RCRA permit
332 application, or such portion as may be relevant to the variance request; and
333
334 d) Petitioner must attach to the variance petition documentation of service on
335 USEPA as required by Section 104.202 ofthis Part.
336
337 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

338
339 Section 104.208 Consistency with Federal Law
340
341 a) All petitions for variances from Title II ofthe Act or from 35 Ill. Adm.
342 Code.Subtitle B, Ch. I “Air Pollution”, must indicate whether the Board may grant
343 the requested relief consistent with the Clean Air Act (CAA) (42 USC 7401 et
344 seq.) and the federal regulations adopted under the CAApursuant thereto. If
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granting a variance would require revision of the State Implementation Plan, the
petition must indicate whether the requirements of Section 1 10(a) ofthe CAA (42
USC 7410(a)) and 40 CFR 51 will be satisfied.

348
349 b) All petitions for variances from Title III ofthe Act, from 35 Ill. Adm.
350 Code.Subtitle C, Ch. I ‘Water Pollution”, or from water pollution related
3 5 1 requirements of any other Title of the Act or Chapter of the Board’s regulations,
3 52 must indicate whether the Board may grant the relief consistent with the Clean
3 53 Water Act (CWA) (33 USC 1 25 1 et seq.), USEPA effluent guidelines and
3 54 standards, any other federal regulations, or any area-wide waste treatment
3 5 5 management plan approved by the Administrator of USEPA underpursuant to
356 Section 208 ofthe CWA (33 USC 1288).
357
358 c) All petitions for variances from Title IV ofthe Act or from 35 Ill. Adm.
359 Code.Subtitle F, Ch. I “Public Water Supplies”, and to the extent applicable, from
360 Title V ofthe Act or from 35 Ill. Adm. Code.Subtitle D, Ch. I “Mine Related
361 Water Pollution”, must indicate whether the Board may grant the relief consistent
362 with the Safe Drinking Water Act (42 USC 300(f) et seq.), the federal National
363 Primary Drinking Water Regulations (40 CFR 141) and Underground Injection
364 Control Program and other federal regulations adopted pursuant thereto.
365
366 d) All petitions for variances from Title V ofthe Act or from 35 Ill. Adm.
367 Code.Subtitle G, Ch. I “Waste Disposal” must indicate whether the Board may
368 grant the requested relief consistent with RCRA, and the federal regulations
369 adopted under RCRApursuant thereto.
370
3 71 e) For all petitions for RCRA variances, petitioner mustshould consult the federal
372 RCRA rules thatwhich contain procedures that are referred to as “Variances” (40
373 CfR 260, 261, 262, 263, 264, 265, 266, 267, 268 and 270). The petitioner
374 mustshould consult the comparable Board regulations to decide whether the
375 variance procedures ofthis Part need to be followed.
376

(Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

379 Section 104.210 Petition for Extension of Variance
380
3 8 1 a) A variance extension pursuant to Section 3 6(b) of the Act may be extendedfrom
3 82 year to year by affirmative action ofthe Board but only fsatisfactory progress
383 has been shown by the petitioner [415 ILCS 5/36(b)).
384
385 b) A petition to extend a variance is consideredgranted by the Board is a new
386 petition for variance before the Board, and must be filed in accordance with this
3 87 Subpart and 35 Ill. Adm. Code 101.Subpart C, including payment ofthe filing fee
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388 underpursuant to Section 1 04.202(b) ofthis Part and 35 Iii. Adm. Code
389 101 .302(e)(2).
390
391 c) If the petitioner desires to have the term of the variance extension be sequential
392 with the term ofthe prior variance, the petition to extend the variance must be
393 filed with the Board no later than 120 days prior to the termination of the
394 variance, unless the petitioner can demonstrate that the petition for variance
395 extension was filed as soon as practicable afier the petitioner learned that it could
396 not meet the compliance time frame under the existing variance.
397
398 d) In addition to the requirements ofthis Subpart, the petition for extension of
399 variance must contain:
400
401 1) A detailed statement showing that satisfactoryprogress toward
402 compliance has been or will have been achieved during the term of the
403 prior variance [41 5 ILCS 5/36(b)];
404
405 2) A statement that the conditions of the prior variance have been fully met,
406 or, if any condition or conditions have not been fully met, a detailed
407 explanation of the reason or reasons that the condition or conditions have
408 not been fully met; and
409
41 0 3) A motion to incorporate any material from the record of the prior variance
411 proceeding in accordance with 35 Ill. Adm. Code 101.306.
412
41 3 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

414
415 Section 104.212 Motion for Modification oflnternal Variance Compliance Dates
416
417 a) The petitioner may request, by written motion modification of internal dates
4 1 8 within a compliance schedule of an existing variance, so long as the modification
41 9 does not extend the length of the existing variance period. The written motion
420 will not be considered to be an extension ofthe prior variance. The motion must
421 be filed under the docket number of the existing variance, and must be filed with
422 the Clerk and served upon the Agency, and any joined parties underpursuance to
423 35 Ill. Adm. Code 101.Subpart D. The Agency must, and any joined parties may,
424 file a response to that motion. Any response must be filed within 14 days after
425 receipt ofthe motion.
426
427 b) A motion for modification that would extend the length ofthe existing variance
428 period constitutes a Petition for Extension of Variance and must be filed in
429 accordance with Section 104.210 ofthis Part.
430
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43 1 (Source: Amended at 41 Iii. Reg.

_______,

effective

______________

432
433 Section 104.214 Notice of Petition
434
43 5 a) Within I 4 days afier the petition is filed, the petitioner must publish a single
436 notice ofsuchpetition in a newspaper ofgeneral circulation in the county where
437 the facility or pollution source is located [415 ILCS 5/37(a)].
438
439 b) Upon filing a petition for variance, the petitioner shallpromptly give written
440 notice ofsuchpetition to:
441
442 1) Anyperson in the county in which the installation orproperlyfor which
443 variance is sought is located who hasfiled with the Board a written
444 requestfor notice ofvariance petitions;
445
446 2) The State’s attorney ofsuch county;
447
448 3) The Chairman ofthe County Board ofsuch county; and
449
450 4) Each member ofthe General Assemblyfrom the legislative district in
45 1 which that installation orproperly is located. [41 5 ILCS 5/37(a)]
452
453 c) Upon receipt of a petition for RCRA variance, the Agency must promptly give
454 notice ofthe petition to:
455
456 1) Federal agencies as designated by USEPA;
457
458 2) Illinois Department of Transportation;
459
460 3) DNRDepartment of Natural Resources;
461
462 4) Illinois Department of Public Health;
463
464 5) The Governor of any other state adj acent to the county in which the
465 facility or pollution source is located; and
466
467 6) Elected officials of any counties, in other states, adjacent to the county in
468 which the facility or pollution source is located, and elected officials in
469 any municipality, in another state, if it is the closest population center to
470 the facility or pollution source.
471
472 The general publicln addition to the methods of notice stated in subsection
473 (c) ofthis Section, in a RCRA variance the i\ rnnrv must also give notice
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474 by broadcast over at least one local radio station in the area of the facility
475 or pollution source containing the information required by subsections
476 (de) and (ef) ofthis Section.
477
478 de) All notices required by this Section must include the following:
479
480 1) The street address ofthe facility or pollution source, and ifthere is no
48 1 street address, then the legal description or the location with reference to
482 any well-known landmark highway, road thoroughfare or intersection
483 [415 ILC$ 5/37(a)];
484
485 2) A description ofthe requested relief;
486
487 3) An indication that any person may request a hearing by filing with the
482 Board a written objection to the grant ofthe variance within 21 days after
489 the publication ofthe petitioners notice, together with a written request
490 for hearing;
491
492 4) The ClerksClerk ofthe Board’s address and phone number, the Board’s
493 website address, and a statement that a copy ofthe variance petition may
494 be obtained through the Clerk’s Office or COOL, located on the Board’s
495 website;
496
497 5) A statement that the Agency is preparing a recommendation and seeking
498 the views ofpersons who may be adversely affected by the variance. All
499 comments and inquiries should be addressed to the Agency employee
500 responsible for the recommendation within 21 days after publication of the
501 petitioner’s notice. The notice must include the date on which the
502 recommendation is to be filed, and the name, address, email address, and
503 telephone number ofthe Agency employee responsible for the
504 recommendation;
505
506 6) A statement that a hearing may be held after the filing of the
507 recommendation and that the record will remain open for written
508 comments for 45 days after filing ofthe recommendation. The notice will
509 include the address ofthe Board to which the comments must be mailed;
510
5 1 1 7) A statement that the record in the variance proceeding is available at the
5 12 Board office for inspection, except those portions that are protected from
513 disclosure under 35 Ill. Adm. Code 130, and that procedures are available
5 14 whereby disclosure may be sought by the public;
515
5 1 6 8) A statement that variances may be granted underpursuant to Section 3 5 of
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5 1 7 the Act [41 5 ILCS 5/35] and 35 Iii. Adm. Code 1 04, and a reference to the
5 1 8 Board regulations or order from which a variance is sought; and
519
520 9) Any additional information considered necessary or proper.
521
522 ct) Within 21 days after the publication of notice, the petitioner must file with the
523 Board a certification of publication that states the date on which the notice was
524 published and must attach a copy ofthe published notice.
525
526 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

527
528 Section 104.216 Agency Investigation and Recommendation
529
530 a) Upon receipt ofa petition for variance, the Agency shallpromptly investigate such
53 1 petition and consider the views ofpersons who might be adversely affected by the
532 grant ofa variance [415 ILCS 5/37(a)].
533
534 b) The Agency shall make a recommendation to the Board as to the disposition ofthe
535 petition [415 ILCS 5/37(a)]. Unless otherwise ordered by the hearing officer or
536 the Board, the recommendation must be filed with the Board within 45 days after
5 3 7 the filing of the petition or amended petition, or where there has been a hearing
538 scheduled, at least 30 days before hearing, whichever is earlier. The Agency must
539 serve a copy of its recommendation. in accordance with 35 Ill. Adm. Code
540 101 .304(c), on the petitioner, joined parties, and assigned hearing officer, if
541 applicable. At a minimum, the recommendation must include:
542
543 1) A description ofthe efforts made by the Agency to investigate the facts as
544 alleged and to ascertain the views of persons who might be affected, and a
545 summary of the views so ascertained;
546
547 2) The location ofthe nearest air monitoring station maintained by the
548 Agency where applicable;
549
550 3) A statement ofthe degree to which, ifat all, the Agency disagrees with the
55 1 facts as alleged in the petition, including facts refuting any allegations in
552 the petition for variance;
553
554 4) Allegations ofany other facts the Agency believes relevant to the
555 disposition ofthe petition, including any past or pending enforcement
556 actions against petitioner;
557
558 5) The Agency’s estimate ofthe costs that compliance would impose on the
559 petitioner and on others;
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560
561 6) The Agency’s estimate ofthe injury that the grant ofthe variance would
562 impose on the public, including the effect that continued discharge of
563 contaminants will have upon the environment;
564
565 7) The Agency’s analysis of applicable federal laws and regulations and an
566 opinion concerning the consistency ofthe petition with thoses-uch federal
567 laws and regulations;
568
569 8) The status of any permits or pending permit applications that are
570 associated with or affected by the requested variance;
571
572 9) Allegation of any facts that the Agency believes are relevant to whether
573 the Board should condition a grant ofvariance on the posting of a
574 performance bond underpursuant to Section 104.246 ofthis Part;
575
576 1 0) Citation to supporting documents or legal authorities whenever they are
577 used as a basis for the Agency’s recommendation. Relevant portions of
578 the documents and legal authorities, other than Board decisions, reported
579 state and federal court decisions, state and federal regulations and statutes,
580 must be appended to the recommendation if not already in the record of
581 the proceeding;
582
583 11) The Agency’s recommendation ofwhat disposition should be made of the
584 petition, deny or grant, and suggested conditions. Ifthe Agency
585 recommends that variance be granted, a recommended beginning and end
586 date ofthe requested variance, and any recommended conditions on the
587 variance; and
588
589 12) An affidavit verifying any facts outside the record referenced in the
590 recommendation.
591
592 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

593
594 Section 104.218 Agency Recommendation to RCRA Variance
595
596 In addition to the recommendation requirements stated in Section 104.216 ofthis Part, the
597 Agency recommendation on petitions for RCRA variances must also include the following and,
598 in addition to the service requirements of Section 1 04.21 6 of this Part, the Agency must serve its
599 recommendation on USEPA and all persons who have notified the Agency that they intend to
600 comment or have otherwise asked to be served a copy of the recommendation.
601
602 a) The recommendation must include a fact sheet or statement of basis as provided
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603 in 35 Iii. Adm. Code 705.141 through 705. 143, whenwhere relevant.
604
605 b) If the Agency recommends that the variance be granted, a partial drafi permit
606 reflecting the variance and recommended conditions must be included with the
607 recommendation.
608
609 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

610
611 Section 104.220 Response to Agency Recommendation
612
61 3 a) Within 14 days afier service of the Agency recommendation the petitioner may
614 file a response to the Agency recommendation or an amended petition. The
6 1 5 petitioner must serve a copy of the response or amended petition upon the hearing
616 officer, the Agency, and any other parties to the proceeding.
617
6 1 8 b) The response or amended petition may include a request for hearing. New
6 1 9 information in a response or amended petition must be verified by oath or
620 affidavit.
621
622 c) Any amended petition or request for hearing under this Section recommences the
623 decision period underpursuant to Section 104.232 ofthis Subpart.
624
625 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

626
627 Section 104.224 Objections to Petition, Written Comments and Request for Hearing
628
629 a) A person who files an objection, request for hearing, or comment is a
630 ‘participant” as defined in 35 Ill. Adm. Code 101.Subpart B.
631
632 b) Except as provided in subsection (e) of this Section for RCRA variances, any
633 person may file with the Clerk, within 21 days after the publication of the
634 petitionersPetitioner’s notice underpursuant to Section 1 04.214 of this Part, a
635 written objection to the grant ofvariance. The Clerk will serve a copy of the
636 objection on the petitioner, the Agency, the hearing officer, and any joined parties
637 in accordance with 35 Iii. Adm. Code 101.304(c).
638
639 c) Any person may also file a written request for hearing. The written request must
640 be filed within 21 days after the publication ofthe petitionersPetitioner’s notice
641 underpursuant to Section 104.214 ofthis Part in order for a hearing to be held in
642 accordance with Section 104.236 ofthis Part and 35 Iii. Adm. Code 101.Subpart
643 F including any hearing held by videoconference (see 35 Iii. Adm. Code
644 101.600(b)).
645
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646 d) Any person may file written comments in a variance proceeding. If a hearing is
647 held, public comments must be filed within 14 days after the close ofthe hearing
648 unless the hearing officer specifies a different date. Ifthere is no hearing,
649 comments must be filed no later than 30 days before the decision date, unless the
650 hearing officer orders otherwise to prevent material prejudice. (See 35 Ill. Adm.
651 Code 1O1.628(c)(1).)
652
653 e) In RCRA variances, subsections (b) and (c) ofthis Section do not apply.
654 However, persons may file written comments within 45 days after the Agency
655 files its recommendation.
656
657 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

658
659 Section 104.226 Amended Petition and Amended Recommendation
660
661 a) The petitioner may amend the petition prior to the close of the hearing, if a
662 hearing is held, or prior to the Board’s decision, if a hearing is not held, by filing a
663 motion underpursuant to 35 Ill. Adm. Code 101 .Subpart E. Amended petitions
664 subsequent to hearing will be accepted only with permissionleave of the Board.
665 Amended petitions must be in writing and filed with the Board and served in
666 accordance with 3 5 Ill. Adm. Code 1 01 . Subpart C. If the petitioner substantively
667 amends the petition, the filing ofthe amended petition recommences the decision
668 period, underpursuant to Section 1 04.232 of this Part.
669
670 b) If the petitioner amends the petition, the Agency must file or give an amended
67 1 recommendation in writing or orally at hearing, but in any event not later than 45
672 days after the filing of an amended petition. The Agency may amend its
673 recommendation even if the petitioner has not amended its petition. In such an
674 instance, a recommendation may be amended prior to close of the hearing, if a
675 hearing is held, or 40 days prior to the Boards decision date if a hearing is not
676 held. The petitioner may file a response to an Agency recommendation
677 underpursuant to Section 1 04.220 of this Part.
678
679 c) Written amendments to the petition or recommendation need not repeat the entire
680 unchanged portion ofthe original filing provided that a sufficient portion of the
68 1 original filing is repeated so that the context of the amendment is made clear.
682
683 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

684
685 Section 104.228 Insufficient Petition
686
687 If the Board finds the petition fails to contain information as required by Sections 104.204,
688 104.206, and 1 04.208 of this Part, the Board may order the petitioner to supplement the
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689 information contained in the petition. Filings made in response to thes-ueh order constitute an
690 amended petition for the purposes of calculating the decision deadline underpursuant to Section
691 104.232 ofthis Part. Alternatively, underpursuant to Section 104.230 of this Part, the Board may
692 dismiss the petition for lack of sufficient information. Failure of the Board to require
693 supplemental information does not preclude a later finding that the information provided is
694 insufficient to support grant ofvariance, or constitute a Board decision on the merits of the
695 petition.
696
697 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

698
699 Section 104.230 Dismissal of Petition
700
701 A petition is subject to dismissal ifthe Board determines that:
702
703 a) The petition requests reliefthat the Board is not empowered to grant;
704
705 b) The petition fails to comply with the requirements of 35 Iii. Adm. Code
706 l01.Subpart C and Sections 104.202, 104.204, 104.206 and 104.208 ofthis Part;
707
708 c) The petitioner fails to timely comply with any order issued by the Board or the
709 hearing officer, including an order requiring additional information underpursuant
710 to Section 104.228 ofthis Part; or
711
7 1 2 d) The petitioner is not subj ect to the rule or regulation, requirement, or order of the
713 Board at issue.
714
71 5 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

716
717 Section 104.232 Calculation ofDecision Deadline
718
71 9 a) UnderPursuant to Section 3 8(a) of the Act, the Board will render its final decision
720 on the petition within 120 days afier the date of filing of the petition or the receipt
72 1 of a request for hearing underpursuant to Section 3 7(a) of the Act, whichever is

; later, except:

724 1) When the petitioner waives its right to a decision within the prescribed
725 decision period in accordance with 35 Ill. Adm. Code 101.Subpart C;
726
727 2) When the petitioner files an amended petition for variance underpursuant
728 to this Subpart, the decision period recommences from the date of filing of
729 the amended petition; or
730
73 1 3) When a hearing is canceled underpursuant to 35 Ill. Adm. Code 101.510.
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I-,

733 b) Time will be computed in accordance with 35 Iii. Adm. Code 101 .Subpart C.
734
73 5 (Source: Amended at 4 1 Iii. Reg.

_______,

effective
736
737 Section 104.234 Hearing
738
739 The Board will order a hearing on a variance petition if:
740
741 a) A hearing is requested by the petitioner at the time of initial filing on the
742 associated form or in writing, which is filed and served in accordance with 35 Ill.
743 Adm. Code 101.Subpart C;
744
745 5) A hearing is requested in a response or amended petition;
746
747 c) The Board in its discretion, concludes that a hearing would be advisable [415
748 ILCS 5/37(a)];
749
750 d) The Agency or any otherpersonfiles a written objection to the grant ofsuch
75 1 variance within 21 days after the publication of the petitionersPetitioners notice
752 underpursuant to Section 1 04.2 14 of this Part, together with a written requestfor
753 hearing [415 ILCS 5/37(a)]; or
754
755 e) The request concerns a RCRA variance.
756
757 (Source: Amended at 41 Ill. Reg.

______,

effective
758
759 Section 104.236 Hearing Procedures
760
761 Hearings will be conducted underpursuant to 35 Ill. Adm. Code 101 .Subpart F, except that:
762
763 a) Hearings may be canceled iypursuant to a motion filed in accordance with 35 Ill.
764 Adm. Code 1 0 1 .5 1 0 at the discretion of the hearing officer.
765
766 b) If all parties and participants who have requested a hearing underpursuant to this
767 Subpart have withdrawn their requests for a hearing, the hearing will not be held
768 unless the Board in its discretion deems it advisable.
769
770 c) The hearing on a RCRA variance petition will be held, whenever possible, at a
771 location convenient to the population center that is closest to the facility.
772
773 d) The hearing officer will give notice of RCRA hearings to the following persons:
774
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775 1) Any person in the county in which the installation or property for which
776 variance is sought is located who has in writing requested notice of
777 variance petitions and the States attorney of the county;
778
779 2) The Chairman of the county board of the county;
780
781 3) Each member ofthe General Assembly from the legislative district in
782 which that installation or property is located;
783
784 4) federal agencies as designated by USEPA;
785
786 5) Illinois Department of Transportation;
787
788 6) DNRDepartment ofNatural Resources;
789
790 7) Illinois Department of Public Health;
791
792 8) The Governor of any other state adjacent to the county in which the
793 facility or pollution source is located;
794
795 9) Elected officials of any counties, in other states, adjacent to the county in
796 which the facility or pollution source is located, and elected officials in
797 any municipality, in another state, if it is the population center that is
798 closest to the facility or pollution source; and
799
800 1 0) USEPAs Region V Director of Waste, Pesticides and Toxics Division.
801
802 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

803
804 Section 104.238 Standard of Review
805
806 a) The Board may grant individual variances beyond the limitationsprescrthed by
807 the Ac1 whenever it isfound upon presentation ofadequate proof that
808 compliance with any rule or regulation, requirement or order ofthe Board would
809 impose an arbitrary or unreasonable hardsh;p. [415 ILCS 5/35(a)] The burden
8 1 0 of proof in a variance proceeding is on the petitioner.
811
8 12 b) In addition to subsection (a) of this Section the Board may grant a RCRA variance
8 1 3 only to the extent consistent with, and with conditions no less stringent than, those
814 that would be required by RCRA and 40 CfR 260, 261, 262, 263, 264, 265, 266,
8 1 5 267, 268, and 270. Variances must require compliance with the regulations in the
81 6 shortest practicable time.
817
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8 1 8 (Source: Amended at 41 111. Reg.

_______,

effective

_____________

819
820 Section 104.240 Certificate of Acceptance
821
822 The Board’s order granting a variance will include a certificate of acceptance. The certificate
823 constitutes acceptance of the variance and its conditions by the petitioner. A variance and its
824 conditions are not binding upon the petitioner until the executed certificate is filed with the
825 Board and served on the Agency. Failure to timely file the executed certificate with the Board
826 and serve theon the Agency renders the variance void. However, execution ofthe certificate is
827 not necessary prior to seeking reconsideration underpursuant to 35 Ill. Adm. Code 1O1.Subpart I,
828 or appeal underpursuant to Section 104.244 ofthis Part.
829
830 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

831
Section 104.248 Objection to Conditions

834 The Board may include such conditions in granting a variance and may adopt such rules and
835 regulations as the policies ofthe Act may require. Ifan objection is made to a variance
836 condition, the Board shall reconsider the condition within not more than 75 daysfrom the date
837 ofthe objection. [415 ILCS 5/41(b)] An objection to a specific variance condition may be made
838 by filing a motion underpursuant to 35 Ill. Adm. Code 1O1.Subpart E within 35 days after the
839 receipt ofthe Board’s opinion and order containing the objectionable condition.
840
841 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

842
843 SUBPART C: PROVISIONAL VARIANCES
844
845 Section 104.300 Applicability
846
847 This Subpart applies to any person seeking a provisional variance from the Agency
848 underpursuant to Title IX ofthe Act. This Subpart must be read in conjunction with 35 Ill. Adm.
849 Code 1 01 and this Part. In the event of conflict between this Subpart and the requirements of 35
850 Ill. Adm. Code 101 , the requirements ofthis Subpart apply.
851
852 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

853
854 Section 104.304 Initiating a Request
855
856 Any person seeking a provisional variance pursuant to Section 35(b) of the Act and 3 5 Ill. Adm.
857 Code 1 80 shall make a request to the Agency. The Agency shallpromptly investigate and
858 consider the merits ofthe request. Ifthe Agencyfails to takefinal action within 30 days after
859 receipt ofthe requestfor a provisional variance, or fthe Agency denies the request, the person
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860 may initiate a variance proceeding with the Board underpursuant to Subpart B of this Part. [415
861 ILCS 5/37(b)]
862
863 (Source: Amended at 41 111. Reg.

_______,

effective

_____________

864
865 SUBPART D: ADJUSTED STANDARDS
866
867 Section 104.400 General
868
869 a) Description. An adjusted standard has the effect of an environmental regulation
870 that would apply to petitioner, if granted, in lieu of the general regulation that
871 would otherwise be applicable to a petitioner and the regulated community.
872
873 b) Applicability. This Subpart will apply to any person seeking an adjusted standard
874 underpursuant to Section 28.1 ofthe Act. This includes an adjusted standard
875 sought underpursuant to 35 Ill. Adm. Code 212.126 (CAA) and 35 Ill. Adm. Code
876 720700 through 750 (RCRA). This Subpart must be read in conjunction with 35
877 Ill. Adm. Code Part 101 which contains procedures generally applicable to all
878 adjudicatory proceedings before the Board. In the event of a conflict between the
879 requirements of35 Ill. Adm. Code 101 and those ofthis Subpart, the provisions of
880 this Subpart apply.
881
882 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

883
884 Section 104.402 Initiation of Proceeding
885
886 A person may initiate an adjusted standard proceeding by filing a petition that meets the
887 requirements of Section 104.406 ofthis Part. A petition for an adjusted standard (petition) may
8 8 8 be filed either jointly with the Agency or singly underpursuant to the filing requirements of 35
889 Ill. Adm. Code 1 01 . If filed singly1 the petitioner mustshal4 also serve the petition upon the
890 Agency in accordance with 35 Ill. Adm. Code 101 . Additionally, a person may file a petition
891 and request the Agency to join as a co-petitioner as set forth in Section 104.404 ofthis Part.
892
893 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

894
895 Section 104.404 Request to Agency to Join as Co-Petitioner
896
897 a) The Agency may, in its discretion, act as a co-petitioner in any adjusted standard
898 proceeding.
899
900 b) Any person may request Agency assistance in initiating a petition for adjusted
901 standard. The Agency may require the person to submit to the Agency any
902 background information in the person’s possession relevant to the adjusted
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903 standard that is sought.
904
905 c) Discretionary decisions made by the Agency underpursuant to this Section are not
906 appealable to the Board.
907
908 d) Subsequent to the filing of the petition and prior to hearing, the Board will grant
909 the Agency co-petitioner status upon joint motion of the Agency and the
91 0 petitioner who originally filed the petition.
911
912 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

913
914 Section 104.406 Petition Content Requirements
915
91 6 If the Agency is a co-petitioner, the petition must so state. The petition must contain headings
91 7 corresponding to the informational requirements of each subsection of this Section. If the
91 8 petitioner believes that any of the informational requirements are not applicable to the specific
91 9 adjusted standard requested, the petitioner must so state and explain his reasoning. The
920 following information must be contained in the petition:
921
922 a) A statement describing the standard from which an adjusted standard is sought.
923 This must include the Illinois Administrative Code citation to the regulation of
924 general applicability imposing the standard as well as the effective date of that
925 regulation;
926
927 b) A statement that indicates whether the regulation of general applicability was
928 promulgated to implement, in whole or in part, the requirements ofthe CWA (33
929 USC 1 25 1 et seq.), Safe Drinking Water Act (42 USC 300(f) et seq.),
930 Comprehensive Environmental Response, Compensation and Liability Act (42
93 1 USC 9601 et seq.), CAA (42 USC 7401 et seq.), or the State programs concerning
932 RCRA, UIC, or NPDE$ ççf415 ILCS 5/28.1[;
933
934 c) The level ofjustification as well as other information or requirements necessary
935 for an adjusted standard as specified by the regulation of general applicability or a
936 statement that the regulation of general applicability does not specify a level of
937 justification or other requirements ççf41 5 ILCS 5/28. 1)[ (seeSee Section
938 104.426);
939
940 d) A description of the nature of the petitioner’s activity that is the subject of the
941 proposed adjusted standard. The description must include the location of, and
942 area affected by, the petitioner’s activity. This description must also include the
943 number ofpersons employed by the petitioner’s facility at issue, age of that
944 facility, relevant pollution control equipment already in use, and the qualitative
945 and quantitative description of the nature of emissions, discharges or releases
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946 currently generated by the petitioner’s activity;
947
948 e) A description ofthe efforts that would be necessary ifthe petitioner was to
949 comply with the regulation of general applicability. All compliance alternatives,
950 with the corresponding costs for each alternative, must be discussed. The
95 1 discussion of costs must include the overall capital costs as well as the annualized
952 capital and operating costs;
953
954 f) A narrative description ofthe proposed adjusted standard as well as proposed
955 language for a Board order that would impose the standard. Efforts necessary to
956 achieve this proposed standard and the corresponding costs must also be
957 presented;
952
959 g) The quantitative and qualitative description ofthe impact ofthe petitioner’s
960 activity on the environment if the petitioner were to comply with the regulation of
961 general applicability as compared to the quantitative and qualitative impact on the
962 environment if the petitioner were to comply only with the proposed adjusted
963 standard. To the extent applicable, cross-media impacts must be discussed. Also,
964 the petitioner must compare the qualitative and quantitative nature of emissions,
965 discharges or releases that would be expected from compliance with the
966 regulation of general applicability as opposed to that which would be expected
967 from compliance with the proposed adjusted standard;
962
969 h) A statement which explains how the petitioner seeks to justify, underpursuant to
970 the applicable level ofjustification, the proposed adjusted standard;
971
972 i) A statement with supporting reasons that the Board may grant the proposed
973 adjusted standard consistent with federal law. The petitioner must also inform the
974 Board of all procedural requirements applicable to the Board’s decision on the
975 petition that are imposed by federal law and not required by this Subpart.
976 Relevant regulatory and statutory authorities must be cited;
977
972 j) A statement requesting or waiving a hearing on the petition (underpursuant to
979 Section 1 04.422(a)(4) of this Part a hearing will be held on all petitions for
920 adjusted standards filed underpursuant to 3 5 Ill. Adm. Code 2 1 2. 1 26 (CAA));
981
982 k) The petition must cite to supporting documents or legal authorities whenever they
983 are used as a basis for the petitioner’s proof. Relevant portions ofthe documents
984 and legal authorities other than Board decisions, State regulations, statutes, and
985 reported cases must be appended to the petition;
986
987 1) Any additional information thatwhich may be required in the regulation of general
98 8 applicability.
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989

990 (Source: Amended at 41 111. Reg.

______,

effective

_____________

99
992 Section 104.408 Petition Notice Requirements
993
994 a) The petitioner shall submit to the Boardproofthat, within 14 days after the filing
995 ofthe petition, it has published notice ofthefiling ofthe petition by advertisement
996 in a newspaper ofgeneral circulation in the area likely to be affected by the
997 petitioner’s activity that is the subject ofthe adjusted standard proceeding [415
998 ILCS 5/28.lj.
999

1 000 b) The title of the notice must be in the form as follows : ‘Notice of Petition by
1 001 (fpetitioners name[ for an Adjusted Standard before the Illinois Pollution
1002 Control Board.’ The information in the notice must be presented so as to be
1 003 understood in accordance with the context of this Sections requirements. The
1 004 notice must contain:
1005
1 006 D Thcthe name and address of the petitioner and the statement that the
1 007 petitioner has filed with the Board a petition for an adjusted standard
1008
1 009 Z The notice must also provide the date upon which the petition was filed;
1010
1 01 1 _) Ththe Board docket number
1012
1 01 3 4) Ththe regulatory standard (with appropriate Administrative Code
1 014 citation) from which an adjusted standard is sought;
1015
101 6 Ththe proposed adjusted standard;, and
1017
101 8 1 Aa general description of the petitioner’s activity that is the subject of the
1 01 9 adjusted standard proceeding, and the location of that activity: and. This
1 020 information must be presented so as to be understood in accordance with
1 02 1 the context of this Section’s requirements.
1022
1023 z In theThe concluding portion ofthe notice must read as follows:
1024
1 025 “Any person may cause a public hearing to be held in the above-described
1 026 adjusted standard proceeding by filing a hearing request with the Illinois
1 027 Pollution Control Board within 21 days after the date of the publication of
1 028 this notice. The hearing request should clearly indicate the docket number
1029 for the adjusted standard proceeding, as found in this notice. The hearing
1030 request must be mailed to the Clerk ofthe Board, Illinois Pollution
103 1 Control Board, 100 W. Randolph Street, Suite 1 1-500, Chicago, Illinois



JCAR35O1O4-170141 irOl

1032 60601, or filed electronically through COOL, located on the Board’s
1 03 3 website (www.ipcb.state.i1.us).”
1034

(Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

1037 Section 104.414 Dismissal of Petition
1
Wi

1039 The Board may at any time dismiss a petition for any ofthe following reasons:
1040
1 041 a) The Board determines that the petition is frivolous, duplicative, or deficient with
1042 respect to the requirements of Sections 104.406, 104.408, and 104.410 of this
1043 P-ai%;or
1044
1 045 5) The Board determines that the petitioner is not pursuing disposition of the petition
1046 in a timely manner.
1047
1048 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1049
1050 Section 104.416 Agency Recommendation and Petitioner Response
1051
1 052 a) Unless otherwise ordered by the hearing officer or the Board, the recommendation
1 05 3 must be filed with the Board within 45 days after the filing of the petition or
1054 amended petition, or where a hearing has been scheduled, at least 30 days before
1055 hearing, whichever is earlier. The recommendation must set forth the rationale
1 056 for the Agency’s position and may present any information which the Agency
1 057 believes is relevant to the Board’s consideration of the proposed adjusted
1 05 8 standard. If the Agency recommends a denial of the petition due to informational
1059 deficiencies within the petition, the recommendation must identify the types of
1 060 information needed to correct the deficiencies.
1061
1 062 b) At a minimum, the Agency must address and respond to the petition with respect
1 063 to each issue raised by the requirements of subsections (a) through (j) of Section
1064 104.406(a) through (j) ofthis Part.
1065
1 066 c) The recommendation must cite to supporting documents or legal authorities
I 067 whenever içysueh are used as a basis for the Agency’s conclusion. Relevant
1068 portions of the documents and legal authorities other than Board decisions, State
1 069 regulations, statutes and reported cases must be appended to the recommendation
1070 if not already in the record of the proceeding.
1071
1072 d) The petitioner may file a response to the recommendation within 14 days after the
1 073 date of service of the recommendation.
1074
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1075 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

1076
1077 Section 104.418 Amended Petition, Amended Recommendation, and Amended Response
1078
1 079 a) Amended Petition. The petitioner may amend its petition at any time. The
1 080 amendment must be in writing and filed with the Board unless made orally at
108 1 hearing. If the petitioner amends the petition sosuch that the amendment is a
1 082 substantive change to the requested relief in that it requests additional or
1 083 alternative relief, petitioner must re-notice the amended petition underpursuant to
1084 Section 104.408 ofthis Part.

1085
1 086 b) Amended Recommendation. The Agency may amend its recommendation at any
1 087 time, even if the petitioner has not amended its petition, if the amendment does
1 088 not cause material prejudice. The amendment must be in writing and filed with
1 089 the Board unless made orally at hearing.
1090
1 091 c) Amended Response. The petitioner may file a reply to a written amended
1092 recommendation within 14 days after the date of receipt of the amended
1 093 recommendation or within 14 days after the hearing when the Agency orally
1 094 amended its recommendation.
1095
1 096 d) Written amendments to the petition or recommendations need not repeat the entire
1 097 unchanged portion of the original filing provided that a sufficient portion of the
1098 original filing is repeated so that the context ofthe amendment is made clear.
1099
1 1 00 (Source: Amended at 4 1 Ill. Reg.

_______,

effective

______________

1101
1 102 Section 104.419 Insufficient Petition
1103
1 1 04 If the Board finds the petition fails to contain information required by Section 1 04.406. the
1 1 05 Board may order the petitioner to supplement the information contained in the petition through
1 1 06 its own order or through a hearing officer order. Filings made in response to the order constitute
1107 an amended petition and will be subject to requirements of Section 104.418. Alternatively,
1 108 under Section 104.414, the Board may dismiss the petition for lack of sufficient information.
1 1 09 Failure of the Board to require supplemental information does not preclude a later finding that
1 1 10 the information provided is insufficient to support grant of an adjusted standard, or constitute a
1 1 1 1 Board decision on the merits ofthe petition.
1112
1 1 13 (Source: Added at 41 Ill. Reg.

_______,

effective

_____________

1114
1 1 1 5 Section 104.420 Request for Public Hearing
1116
I 117 a) Any person can request that a public hearing be held in an adjusted standard
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1 1 1 8 proceeding. The requests must be filed not later than 2 1 days afier the date of the
1119 publication ofthe petition notice in accordance with Section 104.408 ofthis Part.
1 120 Requests for hearing mustshould make reference to the Board docket number
1 121 assigned to the proceeding. A copy of each timely hearing request will be served
1 122 upon the petitioner and Agency by the Clerk ofthe Board in accordance with 35
1 123 Ill. Adm. Code 101.304(c). Public participationParticipation by the public at the
1 124 hearing must be in accordance with 35 Ill. Adm. Code 101 . 1 10 and 101.628.
1125
1 126 b) Where all parties and participants who have requested a hearing underpursuant to
1 127 this Subpart have withdrawn their requests for a hearing, the hearing will not be
1 128 held unless the Board in its discretion deems it advisable.
1129
I 1 30 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

1131
1132 Section 104.422 Public Hearing
1 133
1 1 34 a) A public hearing will be held and the Board will assign a hearing officer to an
1 1 3 5 adjusted standard proceeding when:
1136
1 1 3 7 1) The petitioner requests a hearing be held; or
1138
1 1 39 2) The Board receives a hearing request by any person underpursuant to
1 140 Section 1 04.420, not later than 21 days after the date of the publication of
1 141 the petition notice in accordance with Section 1 04.408 ; or
1142
1 143 3) The Board in its discretion determines that a hearing would be advisable
1144 [415 ILCS 5/28.1]; or
1145
1 146 4) The adjusted standard is sought underpursuant to 35 Ill. Adm. Code
1147 212.126(CAA).
1148
1 149 b) The hearing officer will set a time and place for the hearing. The hearing officer
1 1 50 will attempt to consult with the petitioner and the Agency before setting a time
I 1 5 1 and place forscheduling a hearing.
1 152
1 1 53 (Source: Amended at 41 Iii. Reg.

_______,

effective

______________

1154
1155 Section 104.424 Hearing Notice
1156
1 157 After receiving notification from the hearing officer ofthe scheduled hearing date made pursuant
1158 to Section 104.422 ofthis Part, the Clerk will cause the publication ofa hearing in accordance
1 1 59 with Section 28. 1 ofthe Act [41 5 ILCS 5/28. 1] and 35 Ill. Adm. Code 101.
I 160
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1 161 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

1162
1 1 63 Section 104.426 Burden of Proof
1164
1 1 65 The burden of proof in an adjusted standard proceeding is on the petitioner. A petitioner must
1 1 66 justify an adjusted standard consistent with Section 27(a) of the Act.
1167
1 1 68 a) Ifthe regulation ofgeneral applicability does not specify a level ofjust;fication
1 1 69 required ofa petitioner to qualifyfor an adjusted standard the Board may grant
1 1 70 individual adjusted standards whenever the Board determines, upon adequate
1 1 71 proofby petitioner, that:
1172
I 1 73 1) factors relating to thatpetitioner are substantially and significantly
1174 dfferentfrom thefactors relied upon by the Board in adopting the general
1 1 75 regulation applicable to that petitioner;
1176
1 1 77 2) the existence ofthosefactorsjustUies an adjusted standarcl
1178
1 179 3) the requested standard will not result in environmental or health effects
1 1 80 substantially and significantly more adverse than the effects considered by
1 1 8 1 the Board in adopting the rule ofgeneral applicability, and
1182
1 1 83 4) the adjusted standard is consistent with any applicablefederal law. [415
1184 ILCS 5/28.1(c)]
1185
1 1 86 b) If the regulation of general applicability specifies a level ofjustification for an
1 1 87 adjusted standard, the Board may adopt the proposed adjusted standard, if the
1 1 88 petitioner proves the level ofjustification specified by the regulation of general
1 1 89 applicability.
1 190
1 1 91 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

1192
1193 Section 104.428 Board Action
1194
1 195 a) The Board may grant an adjusted standardforpersons who can/ustify such an
1 196 adjustment consistent vith Section 27(a) ofthe Act. [415 ILCS 5/28.1(a)] In
1 197 adopting adjusted standards the Board may impose such conditions as may be
1198 necessary to accomplish the purposes ofthe Act.
1199
1200 b) Subsequent to the Boards adoption of an adjusted standard, the Board will
1201 publish, in the Environmental Register, the name of the petitioner, date of the
1202 Order that adopted the adjusted standard, and a briefnarrative description of the
1203 adopted adjusted standard.
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1204
1205 c) Board orders and opinions shall be maintainedfor public inspection by the Clerk
1206 ofthe Board and a listing ofall determinations madepursuant to Section 28.1 of
1207 the Act shall be published in the Illinois Register and the Environmental Register
1208 at the end ofeachfiscalyear. [41 5 ILCS 5/28. 1(d)] Board opinions and orders
1209 will also be available from the Boards websiteWeb site.
1210
121 1 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________
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104.APPENDIX A Comparison of Former and Current Rules (Repealed)

AUTHORITY: Subparts B and C: Implementing Sections 5, 35, 36, 37 and
38 of the Environmental Protection Act (Act) [415 ILCS 5/5, 35, 36, 37,
and 38] and authorized by Sections 26 and 27 of the Act [415 ILCS 5/26
and 27] . Subpart D: Implementing Sections 5, 14.2(c) , 22.4, 27, 28,
28.1, 28.5 and 39.5 of the Act [415 ILCS 5/5, 14.2(c), 22.4, 27, 28,
28.1, 28.5 and 39.5] and authorized by Sections 26 and 27 of the Act
[415 ILCS 5/26 and 27]

SOURCE: Subpart B: Originally adopted as Chapter I: Procedural Rules,
Part IV: Variances, in R70-4, at 1 PCB 43, October 8, 1970; amended in
R77-16, 29 PCB 503, at 2 Ill. Reg. 16, p. 3, effective May 1974; amended
in R79-9, 35 PCB 433, at 3 Ill. Reg. 51, p. 128, effective December 7,
1979; amended in R80-l2, 40 PCB 451, at 5 Ill. Reg. 2763, effective
March 2, 1981; codified at 6 Ill. Reg. 8357; amended in R84-10, 62 PCB
87, at 9 Ill. Reg. 1409, effective January 16, 1985; old Part repealed,
new Part adopted in R00-20 at 25 Ill. Reg. 613, effective January 1,
2001; amended in R04-24 at 29 Ill. Reg. 8803, effective June 8, 2005;
amended in R14-2l at 39 Ill. Reg. 2357, effective January 27, 2015;

amended in R15-20 at 39 Ill. Reg. 12905, effective September 8, 2015
amended in R16-17 at 40 Ill. Reg. 7973, effective May 20, 2016; amended

in R17-l8 at 41 Ill. Reg. — , effective

____________

SUBPART A: GENERAL PROVISIONS

104 .306
104.308
104 . 310

Section 104.100 Applicability



a) This Part applies to mechanisms for obtaining relief from
environmental regulations under ccrtain circumstances as ct forth in
Titles VII and IX of the Act, such as. $pccifically, this Part applics
to rcgulatory rclicf mcchanisms, meaning variances, provisional
variances and adjusted standards.

b) This Part must be read in conjunction with 35 Iii. Adm. Code 101,
which contains procedures generally applicable to all of the Boards
adjudicatory proceedings. In the event of a conflict between the
requirements of 35 Ill. Adm. Code 101 and those of this Part, the
provisions of this Part apply.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.106 Petitions and Hearings

a) Each petition must contain an index that lists the documents
comprising the petition, including any exhibits, attachments, and
supporting documents. All pages of the petition must be sequentially
numbered with the letter “P’ placed before the number of each page. The
index must show the page numbers upon which each document comprising the
petition starts and ends.

b) Hearings will be conducted under pursuant to 35 Ill. Adm. Code
101.Subpart F, including any hearing held by videoconference (see 35
Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg.—

______,

effective

____________

SUBPART B : VARIANCES

Section 104.200 General

a) Description:

1) General Variance. A variance is a temporary exemption from any
specified rule, regulation, requirement or order of the Board, which may
be granted by the Board with or without conditions for a period of time
not to exceed five years, upon presentation of adequate proof, by the
petitioner that compliance with any rule, regulation, requirement or
order of the Board would impose an arbitrary or unreasonable hardship
[415 ILCS 5/35(a)]

2) Resource Conservation and Recovery Act (RCRA) Variance. A RCRA
variance is an exemption from 35 Ill. Adm. Code 703, 720, 721, 722, 723,
724 or 725 or which allows the Illinois Environmental Protection Agency
(Agency) to issue or modify any provision of a RCPA permit required

under pursuant to Section 21(f) of the Act.

b) Effect of Filing:



1) The filing of a petition for a variance does not stay enforcement

of a regulation except as provided in subsection Cli) (2) of this Scction.

2) If any person files a petition for variance from a rule or
regulation within 20 days after the effective date of such rule or
regulation, the operation of such rule or regulation shall be stayed as
to such person pending the disposition of the petition; provided,
however, that the operation of any rule or regulation adopted by the
Board which implements, in whole or in part, a State RCRA, -[-Underground
Injection Control-i- UICI, or -[-National Pollutant Discharge Elimination
System-]- £NPDESI program shall not be stayed. The Board may hold a
hearing upon said petition 5 days from the date of notice of such
hearing or thereafter. [415 ILCS 5/38(b)]

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.202 Filing Requirements

a) Who May File. Any person seeking a variance from any rule or
regulation, requirement or order of the Board that would otherwise be
applicable to that person may file a variance petition.

b) General Filing and Service Requirements. All general filing and
service requirements for Board filings, including the form of filing and
the fee requirements for filing, apply to the filing of a petition for
variance. These general requirements are found at 35 Ill. Adm. Code

lOl.SubpartSibparts C and

c) Special Filing and Service Requirements. In addition to the
general requirements found at 35 Ill. Adm. Code lOl.Subpart C, a person
filing a petition for variance must meet the following requirements:

1) One copy of the petition and all related documents must be served
on the Agency. The service on the Agency must be initiated on or before
the date the petition is filed with the Board. Additionally, all RCRA
variance petitions must be served on the Unitcd Statcs Environmental
Protection Agency (USEPA-)- Region V Director of Waste Management. An
affidavit of service of the petition and related documents must
accompany the filing with the Board; and

2) The petition must contain all information or documents necessary
to satisfy the petition content requirements found in Sections 104.204,

104.206, and 104.208 of this Part.104.20$.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.204 Petition Content Requirements



The petition must include the information required by subsections (a)
through (n) of this Scction. Additionally, there are specific content
requirements set forth at Section 104.206 of this Part for RCPA variance
petitions. If the petitioner believes that any of these requirements
are not applicable to the specific variance requested, the petitioner
must so state and explain the reasoning.

a) A statement describing the regulation, requirement, or order of
the Board from which a variance is sought. If variance from a
regulation is sought, the statement must include the Illinois
Administrative Code citation to the regulation as well as the effective
date of that regulation. If variance from a requirement or order of the
Board is sought, the statement must include the citation to that
requirement or order of the Board promulgating that requirement,
including docket number;

b) A complete and concise description of the nature of petitioners
activity that is the subject of the proposed variance, including:

1) The location of, and area affected by, the petitioner’s activity;

2) The location of points of discharge, and, as applicable, the
identification of the receiving waterway or land, or, if known, the
location of the nearest air monitoring station maintained by the Agency;

3) An identification, including docket number, of any prior variance
issued to the petitioner and, if known, the petitioner’s predecessors,
concerning similar relief;

4) An identification, including number, of the environmental permits
held by petitioner for the activity which may be affected by grant of
variance;

5) The number of persons employed by the petitioner’s facility at
issue and the age of that facility;

6) The nature and amount of the materials used in the process or
activity for which the variance is sought and a full description of the
particular process or activity in which the materials are used;

7) A description of the relevant pollution control equipment already
in use; and

8) The nature and amount of emissions, discharges or releases of the
constituent in question currently generated by the petitioner’s
activity;

c) Data describing the nature and extent of the present or
anticipated failure to meet the regulation, requirement, or order of the
Board from which variance is sought and facts that support petitioner’s
argument that compliance with the regulation, requirement, or order of
the Board was not or cannot be achieved by any required compliance date;



d) A description of the efforts that would be necessary for the
petitioner to achieve immediate compliance with the regulation,
requirement, or Board order at issue. All possible compliance
alternatives, with the corresponding costs for each alternative, must be
set forth and discussed. The discussion of compliance alternatives must
include the availability of alternate methods of compliance, the extent
that the methods were studied, and the comparative factors leading to
the selection of the control program proposed for compliance. The
discussion of the costs of immediate compliance may include the overall
capital costs and the annualized capital and operating costs;

e) Facts that set forth the reasons the petitioner believes that
immediate compliance with the regulation, requirement, or order of the
Board would impose an arbitrary or unreasonable hardship;

f) A detailed description of the compliance plan, including:

1) A discussion of the proposed equipment or proposed method of
control to be undertaken to achieve full compliance with the regulation,
requirement, or order of the Board;

2) A time schedule for the implementation of all phases of the
control program from initiation of design to program completion; and

3) The estimated costs involved for each phase and the total cost to
achieve compliance;

g) A description of the environmental impact of the petitioner’s
activity including:

1) The nature and amount of emissions, discharges, or releases of the
constituent in question if the requested variance is granted, compared
to that which would result if immediate compliance is required;

2) The qualitative and quantitative description of the impact of
petitioner’s activity on human health and the environment if the
requested variance is granted, compared to the impact of petitioner’s
activity if immediate compliance is required. Cross-media impacts, if
any, must be discussed; and

3) A statement of the measures to be undertaken during the period of
the variance to minimize the impact of the discharge of contaminants on
human, plant, and animal life in the affected area, including the
numerical interim discharge limitations that can be achieved during the
period of the variance;

h) Citation to supporting documents or legal authorities whenever
they are used as a basis for the petition. Relevant portions of the
documents and legal authorities other than Board decisions, reported
state and federal court decisions, or state and federal regulations and
statutes must be appended to the petition;



1) If the requested variance involves an existing permit or a pending
permit application, a copy of the material portion of the permit or
permit application must be appended to the petition;

j) Any conditions petitioner suggests for the requested variance;

k) A proposed beginning and ending date for the variance. If the
petitioner requests that the term of the variance begin on any date
other than the date on which the Board takes final action on the
petition, a detailed explanation and justification for the alternative
beginning date;

1) A discussion of consistency with federal law, including an
analysis of applicable federal law and facts that may be necessary to
show compliance with federal law as set forth in Section 104.208 of this
Part;

m) An affidavit verifying any facts submitted in the petition; and

n) A statement requesting or denying that a hearing should be held in
this matter.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104 . 2 0 6 Rcsourcc Conscrvation and Recovery Act (RCRA) RCPA
Variance Petition Contents

In addition to the requirements of Sections 104.204 and 104.208 of this
Part,104.208, a petition for a RCPA variance must meet the following
requirements:

a) All petitions for RCRA variances must include a showing that the
Board can grant the requested relief consistent with, and establish RCPA
permit conditions no less stringent than, those that would be required
by RCRA and the regulations thcrcundcr promulgated by USEPA (40 CFR 260,
261, 262, 263, 264, 265, 266, 267, 26$ and 270) . Petitions must indicate
whether any federal provisions authorize the relief requested, and must
include any facts necessary to show that the petitioner would be

entitled to the requested relief under pursuant to federal law;

b) Persons who have, or are required to have, a RCPA permit and who
seek a RCR1 variance that could result in modification or issuance of
the RCRA permit must have on file with the Agency a RCRA permit
application reflecting the requested variance prior to filing the
variance petition;

c) Petitioner must attach to the variance petition a copy of the RCRA
permit application, or such portion as may be relevant to the variance
request; and



d) Petitioner must attach to the variance petition documentation of
service on USEPA as required by Section 104.202 of this Part.104.202.

(Source: Amended at 41 Iii. Reg.—

______,

effective

Section 104.208 Consistency with Federal Law

a) All petitions for variances from Title II of the Act or from 35
Ill. Adm. Code.Subt±tle 3, Ch. I “Air Pollution”, must indicate whether
the Board may grant the requested relief consistent with the Clean Air
Act (CAA) (42 USC 7401 et seq.) and the federal regulations adopted

under the CAA pursuant thcrcto. If granting a variance would require
revision of the State Implementation Plan, the petition must indicate
whether the requirements of Section 110(a) of the CAA (42 USC 7410(a))
and 40 CFR 51 will be satisfied.

ID) All petitions for variances from Title III of the Act, from 35
Ill. Adm. Code.Subtitle C, Ch. I “Water Pollution”, or from water
pollution related requirements of any other Title of the Act or Chapter
of the Board’s regulations, must indicate whether the Board may grant
the relief consistent with the Clean Water Act (CWA) (33 USC 1251 et
seq.), USEPA effluent guidelines and standards, any other federal
regulations, or any area-wide waste treatment management plan approved

by the Administrator of USEPA under pursuant to Section 208 of the CWA
(33 USC 1288)

c) All petitions for variances from Title IV of the Act or from 35
Ill. Adm. Code.Subtitle F, Ch. I “Public Water Supplies”, and to the
extent applicable, from Title V of the Act or from 35 Ill. Adm.
Code.Subtitle ID, Ch. I “Mine Related Water Pollution”, must indicate
whether the Board may grant the relief consistent with the Safe Drinking
Water Act (42 USC 300(f) et seq.), the federal National Primary Drinking
Water Regulations (40 CFR 141) and Underground Injection Control Program
and other federal regulations adopted pursuant thereto.

d) All petitions for variances from Title V of the Act or from 35
Ill. Adm. Code.Subtitle G, Ch. I “Waste Disposal” must indicate whether
the Board may grant the requested relief consistent with RCRA, and the

federal regulations adopted pursuant thcrcto.under RCRA.

e) For all petitions for RCRA variances, petitioner must should
consult the federal RCRA rules whichthat contain procedures that are
referred to as “Variances” (40 CFR 260, 261, 262, 263, 264, 265, 266,

267, 268 and 270) . The petitioner must should consult the comparable
Board regulations to decide whether the variance procedures of this Part
need to be followed.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.210 Petition for Extension of Variance



a) A variance cxtcnsion pursuant to Section 36(b) of the Act may be
extended from year to year by affirmative action of the Board, but only
if satisfactory progress has been shown by the petitioner [415 ILCS
5/36(b)]

b) A petition to extend a variance is considered grantcd by thc Board
4-s a new petition for variance before the Board, and must be filed in
accordance with this Subpart and 35 Iii. Adm. Code lOl.Subpart C,
including payment of the filing fee under pursuant to Section 104.202(b)—
of this Part and 35 Ill. Adm. Code 101.302(e) (2).

c) If the petitioner desires to have the term of the variance
extension be sequential with the term of the prior variance, the
petition to extend the variance must be filed with the Board no later
than 120 days prior to the termination of the variance, unless the
petitioner can demonstrate that the petition for variance extension was
filed as soon as practicable after the petitioner learned that it could
not meet the compliance time frame under the existing variance.

d) In addition to the requirements of this Subpart, the petition for
extension of variance must contain:

1) A detailed statement showing that satisfactory progress toward
compliance has been or will have been achieved during the term of the
prior variance [415 ILCS 5/36 (b) I

2) A statement that the conditions of the prior variance have been
fully met, or, if any condition or conditions have not been fully met, a
detailed explanation of the reason or reasons that the condition or
conditions have not been fully met; and

3) A motion to incorporate any material from the record of the prior
variance proceeding in accordance with 35 Ill. Adm. Code 101.306.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.212 Motion for Modification of Internal Variance Compliance
Dates

a) The petitioner may request, by written motion-- modification of
internal dates within a compliance schedule of an existing variance, so
long as the modification does not extend the length of the existing
variance period. The written motion will not be considered to be an
extension of the prior variance. The motion must be filed under the
docket number of the existing variance, and must be filed with the Clerk
and served upon the Agency, and any joined parties under pursuant to 35
Ill. Adm. Code l0l.Subpart 0. The Agency must, and any joined parties
may, file a response to that motion. Any response must be filed within
14 days after receipt of the motion.



b) A motion for modification that would extend the length of the
existing variance period constitutes a Petition for Extension of
Variance and must be filed in accordance with Section 104.210 of thi3
Part .104.210.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.214 Notice of Petition

a) Within 14 days after the petition is filed, the petitioner must
publish a single notice of such petition in a newspaper of general
circulation in the county where the facility or pollution source is
located [415 ILCS 5/37(a)]

ID) Upon filing a petition for variance, the petitioner shall promptly
give written notice of such petition to:

1) Any person in the county in which the installation or property for
which variance is sought is located who has filed with the Board a
written request for notice of variance petitions;

2) The State’s attorney of such county;

3) The Chairman of the County Board of such county; and

4) Each member of the General Assembly from the legislative district
in which that installation or property is located. [415 ILCS 5/37(a)]

c) Upon receipt of a petition for RCRA variance, the Agency must
promptly give notice of the petition to:

1) Federal agencies as designated by USEPA;

2) Illinois Department of Transportation;

3) DNRDcpartmcnt of Natural Rcsourccs; DNR;

4) Illinois Department of Public Health;

5) The Governor of any other state adjacent to the county in which
the facility or pollution source is located; and

6) Elected officials of any counties, in other states, adjacent to
the county in which the facility or pollution source is located, and
elected officials in any municipality, in another state, if it is the
closest population center to the facility or pollution source.

7)d+ In addition, to thc mcthods of noticc statcd in subscction (c) of
this Scction, in a RCRA variance the thc Agcncy must also givc noticc

The creneral public by broadcast over at least one local radio



station in the area of the facility or pollution source containing the
information required by subsections (de) and (cf) of this Scction.

4e) All notices required by this Section must include the following:

1) The street address of the facility or pollution source, and if
there is no street address, then the legal description or the location
with reference to any well-known landmark, highway, road, thoroughfare
or intersection [415 ILCS 5/37 (a) I

2) A description of the requested relief;

3) An indication that any person may request a hearing by filing with
the Board a written objection to the grant of the variance within 21
days after the publication of the petitioner’s notice, together with a
written request for hearing;

4) The Clerk’s Clcrk of thc Board’s address and phone number, the
Board’s website address, and a statement that a copy of the variance
petition may be obtained through the Clerk’s Office or COOL, located on
the Board’s website;

5) A statement that the Agency is preparing a recommendation and
seeking the views of persons who may be adversely affected by the
variance. All comments and inquiries should be addressed to the Agency
employee responsible for the recommendation within 21 days after
publication of the petitioner’s notice. The notice must include the
date on which the recommendation is to be filed, and the name, address,
email address, and telephone number of the Agency employee responsible
for the recommendation;

6) A statement that a hearing may be held after the filing of the
recommendation and that the record will remain open for written comments
for 45 days after filing of the recommendation. The notice will include
the address of the Board to which the comments must be mailed;

7) A statement that the record in the variance proceeding is
available at the Board office for inspection, except those portions that
are protected from disclosure under 35 Ill. Adm. Code 130, and that
procedures are available whereby disclosure may be sought by the public;

8) A statement that variances may be granted under pursuant to
Section 35 of the Act [415 ILCS 5/35] and 35 Ill. Adm. Code 104, and a
reference to the Board regulations or order from which a variance is
sought; and

9) Any additional information considered necessary or proper.

e*) Within 21 days after the publication of notice, the petitioner
must file with the Board a certification of publication that states the
date on which the notice was published and must attach a copy of the
published notice.



(Source: Amended at 41 Iii. Reg.—

______,

effective

Section 104.216 Agency Investigation and Recommendation

a) Upon receipt of a petition for variance, the Agency shall promptly
investigate such petition and consider the views of persons who might be
adversely affected by the grant of a variance [415 ILC$ 5/37 (a) ]

b) The Agency shall make a recommendation to the Board as to the
disposition of the petition [415 ILC$ 5/37(a)] . Unless otherwise
ordered by the hearing officer or the Board, the recommendation must be
filed with the Board within 45 days after the filing of the petition or
amended petition, or where there has been a hearing scheduled, at least
30 days before hearing, whichever is earlier. The Agency must serve a
copy of its recommendation in accordance with 35 Ill. Adm. Code
101.304(c), on the petitioner, joined parties, and assigned hearing
officer, if applicable. At a minimum, the recommendation must include:

1) A description of the efforts made by the Agency to investigate the
facts as alleged and to ascertain the views of persons who might be
affected, and a summary of the views so ascertained;

2) The location of the nearest air monitoring station maintained by
the Agency where applicable;

3) A statement of the degree to which, if at all, the Agency
disagrees with the facts as alleged in the petition, including facts
refuting any allegations in the petition for variance;

4) Allegations of any other facts the Agency believes relevant to the
disposition of the petition, including any past or pending enforcement
actions against petitioner;

5) The Agency’s estimate of the costs that compliance would impose on
the petitioner and on others;

6) The Agency’s estimate of the injury that the grant of the variance
would impose on the public, including the effect that continued
discharge of contaminants will have upon the environment;

7) The Agency’s analysis of applicable federal laws and regulations

and an opinion concerning the consistency of the petition with
federal laws and regulations;

8) The status of any permits or pending permit applications that are
associated with or affected by the requested variance;

9) Allegation of any facts that the Agency believes are relevant to
whether the Board should condition a grant of variance on the posting of
a performance bond under pursuant to Section 104.246 of this Part;



10) Citation to supporting documents or legal authorities whenever
they are used as a basis for the Agency’s recommendation. Relevant
portions of the documents and legal authorities, other than Board
decisions, reported state and federal court decisions, state and federal
regulations and statutes, must be appended to the recommendation if not
already in the record of the proceeding;

11) The Agency’s recommendation of what disposition should be made of
the petition, deny or grant, and suggested conditions. If the Agency
recommends that variance be granted, a recommended beginning and end
date of the requested variance, and any recommended conditions on the
variance; and

12) An affidavit verifying any facts outside the record referenced in
the recommendation.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.218 Agency Recommendation to RCRA Variance

In addition to the recommendation requirements stated in Section 104.216
of this Part,104.216, the Agency recommendation on petitions for RCRA
variances must also include the following and, in addition to the

service requirements of Section 104.216 of this Part,104.216, the Agency
must serve its recommendation on USEPA and all persons who have notified
the Agency that they intend to comment or have otherwise asked to be
served a copy of the recommendation.

a) The recommendation must include a fact sheet or statement of basis
as provided in 35 Ill. Adm. Code 705.141 through 705.143, whorcwhen
relevant.

b) If the Agency recommends that the variance be granted, a partial
draft permit reflecting the variance and recommended conditions must be
included with the recommendation.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.220 Response to Agency Recommendation

a) Within 14 days after service of the Agency recommendation the
petitioner may file a response to the Agency recommendation or an
amended petition. The petitioner must serve a copy of the response or
amended petition upon the hearing officer, the Agency, and any other
parties to the proceeding.

b) The response or amended petition may include a request for
hearing. New information in a response or amended petition must be
verified by oath or affidavit.



c) Any amended petition or request for hearing under this Section
recommences the decision period under pursuant to Section 104.232 of
this Subpart . 104 .232.

(Source: Amended at 41 Iii. Reg.—

______,

effective

Section 104.224 Objections to Petition, Written Comments and Request
for Hearing

a) A person who files an objection, request for hearing, or comment
is a “participant” as defined in 35 Ill. Adm. Code 1O1.Subpart B.

li) Except as provided in subsection (e) of this Section for RCRA
variances, any person may file with the Clerk, within 21 days after the
publication of the petitioner’s Pctitioner’s notice under pursuant to
Section 104.214 of this Part,104.214, a written objection to the grant
of variance. The Clerk will serve a copy of the objection on the
petitioner, the Agency, the hearing officer, and any joined parties in
accordance with 35 Ill. Adm. Code 101.304(c).

c) Any person may also file a written request for hearing. The
written request must be filed within 21 days after the publication of
the petitioner’s Pctitioner’s notice under pursuant to Section 104.214
of this Part in order for a hearing to be held in accordance with
Section 104.236 of this Part and 35 Ill. Adm. Code lOl.Subpart F,
including any hearing held by videoconference (see 35 Ill. Adm. Code
101 . 600 (b) )

d) Any person may file written comments in a variance proceeding. If
a hearing is held, public comments must be filed within 14 days after
the close of the hearing unless the hearing officer specifies a
different date. If there is no hearing, comments must be filed no later
than 30 days before the decision date, unless the hearing officer orders
otherwise to prevent material prejudice. (See 35 Iii. Adm. Code
101.628(c) (1).)

e) In RCRA variances, subsections (b) and (c) of this Scction do not
apply. However, persons may file written comments within 45 days after
the Agency files its recommendation.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.226 Amended Petition and Amended Recommendation

a) The petitioner may amend the petition prior to the close of the
hearing, if a hearing is held, or prior to the Board’s decision, if a
hearing is not held, by filing a motion under pursuant to 35 Ill. Adm.
Code 101.Subpart E. Amended petitions subsequent to hearing will be
accepted only with permission lcavc of the Board. Amended petitions



must be in writing and filed with the Board and served in accordance
with 35 Iii. Adm. Code 1O1.Subpart C. If the petitioner substantively
amends the petition, the filing of the amended petition recommences the
decision period, under pursuant to Section 104.232 of this Part.104.232.

b) It the petitioner amends the petition, the Agency must file or
give an amended recommendation in writing or orally at hearing, but in
any event not later than 45 days after the filing of an amended
petition. The Agency may amend its recommendation even if the
petitioner has not amended its petition. In such an instance, a
recommendation may be amended prior to close of the hearing, if a
hearing is held, or 40 days prior to the Board’s decision date if a
hearing is not held. The petitioner may file a response to an Agency
recommendation under pursuant to Section 104.220 of this Part.104.220.

c) Written amendments to the petition or recommendation need not
repeat the entire unchanged portion of the original filing provided that
a sufficient portion of the original filing is repeated so that the
context of the amendment is made clear.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.228 Insufficient Petition

If the Board finds the petition fails to contain information as required
by Sections 104.204, 104.206, and 104.208 of this Part,104.20$, the
Board may order the petitioner to supplement the information contained
in the petition. Filings made in response to the order constitute an
amended petition for the purposes of calculating the decision deadline
under pursuant to Section 104.232 of this Part. 104.232. Alternatively,
under pursuant to Section 104.230 of this Part,104.230, the Board may
dismiss the petition for lack of sufficient information. Failure of the
Board to require supplemental information does not preclude a later
finding that the information provided is insufficient to support grant
of variance, or constitute a Board decision on the merits of the
petition.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.230 Dismissal of Petition

A petition is subject to dismissal if the Board determines that:

a) The petition requests relief that the Board is not empowered
to grant;

b) The petition fails to comply with the requirements of 35 Ill. Adm.
Code lOl.Subpart C and Sections 104.202, 104.204, 104.206 and 104.208 of
this Part;



c) The petitioner fails to timely comply with any order issued by the
Board or the hearing officer, including an order requiring additional
information under pursuant to Section 104.228 of this Part; or

d) The petitioner is not subject to the rule or regulation,
requirement, or order of the Board at issue.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.232 Calculation of Decision Deadline

a) Under pursuant to Section 38(a) of the Act, the Board will render
its final decision on the petition within 120 days after the date of
filing of the petition or the receipt of a request for hearing under—
pursuant to Section 37(a) of the Act, whichever is later, except:

1) When the petitioner waives its right to a decision within the
prescribed decision period in accordance with 35 Ill. Adm. Code
lOl.Subpart C;

2) When the petitioner files an amended petition for variance under—
pursuant to this Subpart, the decision period recommences from the date
of filing of the amended petition; or

3) When a hearing is canceled under pursuant to 35 Ill. Adm. Code
101.510.

b) Time will be computed in accordance with 35 Ill. Adm. Code
lOl.Subpart C.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.234 Hearing

The Board will order a hearing on a variance petition if:

a) A hearing is requested by the petitioner at the time of initial
filing on the associated form or in writing, which is filed and served
in accordance with 35 Ill. Adm. Code lOl.Subpart C;

b) A hearing is requested in a response or amended petition;

c) The Board, in its discretion, concludes that a hearing would be
advisable [415 ILCS 5/37 (a) I

d) The Agency or any other person files a written objection to the
grant of such variance within 21 days after the publication of the
petitioner’s Pctitioncr’s notice under pursuant to Section 104.214 of
this Part,104.214, together with a written request for hearing [415 ILCS
5/37(a)]; or



e) The request concerns a RCRA variance.

(Source: Amended at 41 Iii. Reg.—

______,

effective

Section 104.236 Hearing Procedures

Hearings will be conducted under pursuant to 35 Iii. Adm. Code
1O1.Subpart F, except that:

a) Hearings may be canceled by pursuant to a motion filed in
accordance with 35 Ill. Adm. Code 101.510 at the discretion of the
hearing officer.

b) If all parties and participants who have requested a hearing under—
pursuant to this Subpart have withdrawn their requests for a hearing,
the hearing will not be held unless the Board in its discretion deems it
advisable.

c) The hearing on a RCPA variance petition will be held, whenever
possible, at a location convenient to the population center that is
closest to the facility.

d) The hearing officer will give notice of RCPA hearings to the
following persons:

1) Any person in the county in which the installation or property for
which variance is sought is located who has in writing requested notice
of variance petitions and the State’s attorney of the county;

2) The Chairman of the county board of the county;

3) Each member of the General Assembly from the legislative district
in which that installation or property is located;

4) Federal agencies as designated by USEPA;

5) Illinois Department of Transportation;

&)- DNRDcpartment ot Natural Rcsourccs;
6) DNRL_

7) Illinois Department of Public Health;

8) The Governor of any other state adjacent to the county in which
the facility or pollution source is located;

9) Elected officials of any counties, in other states, adjacent to
the county in which the facility or pollution source is located, and
elected officials in any municipality, in another state, if it is the



population center that is closest to the facility or pollution source;
and

10) USEPA’s Region V Director of Waste, Pesticides and Tox±cs
Division.

(Source: Amended at 41 Iii. Reg.—

______,

effective

Section 104.238 Standard of Review

a) The Board may grant individual variances beyond the limitations
prescribed by the Act, whenever it is found, upon presentation of
adequate proof, that compliance with any rule or regulation, requirement
or order of the Board would impose an arbitrary or unreasonable
hardship. [415 ILCS 5/35(a)] The burden of proof in a variance
proceeding is on the petitioner.

b) In addition to subsection (a) of this $cction the Board may grant
a RCRA variance only to the extent consistent with, and with conditions
no less stringent than, those that would be required by RCPA and 40 CFR
260, 261, 262, 263, 264, 265, 266, 267, 268, and 270. Variances must
require compliance with the regulations in the shortest practicable
time.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.240 Certificate of Acceptance

The Board’s order granting a variance will include a certificate of
acceptance. The certificate constitutes acceptance of the variance and
its conditions by the petitioner. A variance and its conditions are not
binding upon the petitioner until the executed certificate is filed with
the Board and served on the Agency. Failure to timely file the executed
certificate with the Board and serve the the Agency renders the variance
void. However, execution of the certificate is not necessary prior to
seeking reconsideration under pursuant to 35 Ill. Adm. Code lOl.Subpart
I, or appeal under pursuant to Section 104.244 of this Part.1Q4.244

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.248 Objection to Conditions

The Board may include such conditions in granting a variance and may
adopt such rules and regulations as the policies of the Act may require.
If an objection is made to a variance condition, the Board shall
reconsider the condition within not more than 75 days from the date of
the objection. [415 ILCS 5/41(b)] An objection to a specific variance

condition may be made by filing a motion under pursuant to 35 Ill. Adm.



Code 1O1.Subpart E within 35 days after the receipt of the Board’s
opinion and order containing the objectionable condition.

(Source: Amended at 41 Iii. Reg. effective

SUBPART C: PROVISIONAL VARIANCES

Section 104.300 Applicability

This Subpart applies to any person seeking a provisional variance from

the Agency under pursuant to Title IX of the Act. This Subpart must be
read in conjunction with 35 Ill. Adm. Code 101 and this Part. In the
event of conflict between this Subpart and the requirements of 35 Ill.
Adm. Code 101, the requirements of this Subpart apply.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.304 Initiating a Request

Any person seeking a provisional variance pursuant to Section 35(b) of
the Act and 35 Ill. Adm. Code 180 shall make a request to the Agency.
The Agency shall promptly investigate and consider the merits of the
request. If the Agency fails to take final action within 30 days after
receipt of the request for a provisional variance, or if the Agency
denies the request, the person may initiate a variance proceeding with

the Board under purouant to Subpart B of this Part. [415 ILCS 5/37(b)]

(Source: Amended at 41 Ill. Reg.—

______,

effective

SUBPART ID : ADJUSTED STANDARDS

Section 104.400 General

a) Description. An adjusted standard has the effect of an
environmental regulation that would apply to petitioner, if granted, in
lieu of the general regulation that would otherwise be applicable to a
petitioner and the regulated community.

b) Applicability. This Subpart will apply to any person seeking an
adjusted standard under pursuant to Section 28.1 of the Act. This
includes an adjusted standard sought under pursuant to 35 Ill. Adm. Code
212.126 (CAA) and 35 Ill. Adm. Code 720 700 through 750 (RCPA).120.
This Subpart must be read in conjunction with 35 Ill. Adm. Code Part 101
which contains procedures generally applicable to all adjudicatory
proceedings before the Board. In the event of a conflict between the
requirements of 35 Ill. Adm. Code 101 and those of this Subpart, the
provisions of this Subpart apply.

(Source: Amended at 41 Ill. Reg.—

______,

effective



Section 104.402 Initiation of Proceeding

A person may initiate an adjusted standard proceeding by filing a
petition that meets the requirements of Section 104.406 of this Part. A
petition for an adjusted standard (petition) may be filed either jointly
with the Agency or singly under pursuant to the filing requirements of
35 Ill. Adm. Code 101. If filed singly, the petitioner must shall also
serve the petition upon the Agency in accordance with 35 Ill. Adm. Code
101. Additionally, a person may file a petition and request the Agency
to join as a co-petitioner as set forth in Section 104.404 of this
Part .104.404.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.404 Request to Agency to Join as Co-Petitioner

a) The Agency may, in its discretion, act as a co-petitioner in any
adjusted standard proceeding.

b) Any person may request Agency assistance in initiating a petition
for adjusted standard. The Agency may require the person to submit to
the Agency any background information in the person’s possession
relevant to the adjusted standard that is sought.

c) Discretionary decisions made by the Agency under pursuant to
Section are not appealable to the Board.

d) Subsequent to the filing of the petition and prior to hearing, the
Board will grant the Agency co-petitioner status upon joint motion of
the Agency and the petitioner who originally filed the petition.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.406 Petition Content Requirements

If the Agency is a co-petitioner, the petition must so state. The
petition must contain headings corresponding to the informational
requirements of each subsection of this Section. If the petitioner
believes that any of the informational requirements are not applicable
to the specific adjusted standard requested, the petitioner must so
state and explain his reasoning. The following information must be
contained in the petition:

a) A statement describing the standard from which an adjusted
standard is sought. This must include the Illinois Administrative Code
citation to the regulation of general applicability imposing the
standard as well as the effective date of that regulation;



b) A statement that indicates whether the regulation of general
applicability was promulgated to implement, in whole or in part, the
requirements of the CWA (33 USC 1251 et seq.), Safe Drinking Water Act
(42 USC 300 (f) et seq. ) , Comprehensive Environmental Response,
Compensation and Liability Act (42 USC 9601 et seq. ) , CAA (42 USC 7401
et seq.), or the State programs concerning RCRA, UIC, or NPDES -[(see 415
ILCS 5/28.13-I;

c) The level of justification as well as other information or
requirements necessary for an adjusted standard as specified by the
regulation of general applicability or a statement that the regulation
of general applicability does not specify a level of justification or
other requirements -{-(see 415 ILCS 5/28.13-I (&ee Section 104.426);

d) A description of the nature of the petitioner’s activity that is
the subject of the proposed adjusted standard. The description must
include the location of, and area affected by, the petitioner’s
activity. This description must also include the number of persons
employed by the petitioner’s facility at issue, age of that facility,
relevant pollution control equipment already in use, and the qualitative
and quantitative description of the nature of emissions, discharges or
releases currently generated by the petitioner’s activity;

e) A description of the efforts that would be necessary if the
petitioner was to comply with the regulation of general applicability.
All compliance alternatives, with the corresponding costs for each
alternative, must be discussed. The discussion of costs must include
the overall capital costs as well as the annualized capital and
operating costs;

f) A narrative description of the proposed adjusted standard as well
as proposed language for a Board order that would impose the standard.
Efforts necessary to achieve this proposed standard and the
corresponding costs must also be presented;

g) The quantitative and qualitative description of the impact of the
petitioner’s activity on the environment if the petitioner were to
comply with the regulation of general applicability as compared to the
quantitative and qualitative impact on the environment if the petitioner
were to comply only with the proposed adjusted standard. To the extent
applicable, cross-media impacts must be discussed. Also, the petitioner
must compare the qualitative and quantitative nature of emissions,
discharges or releases that would be expected from compliance with the
regulation of general applicability as opposed to that which would be
expected from compliance with the proposed adjusted standard;

h) A statement which explains how the petitioner seeks to justify,
under pursuant to the applicable level of justification, the proposed
adjusted standard;

i) A statement with supporting reasons that the Board may grant the
proposed adjusted standard consistent with federal law. The petitioner



must also inform the Board of all procedural requirements applicable to
the Board’s decision on the petition that are imposed by federal law and
not required by this Subpart. Relevant regulatory and statutory
authorities must be cited;

j) A statement requesting or waiving a hearing on the petition (under
pursuant to Section 104.422(a) (4) of this Part a hearing will be held on
all petitions for adjusted standards filed under pursuant to 35 Ill.
Adm. Code 212.126 (CAA));

k) The petition must cite to supporting documents or legal
authorities whenever they are used as a basis for the petitioner’s
proof. Relevant portions of the documents and legal authorities other
than Board decisions, State regulations, statutes, and reported cases
must be appended to the petition;

1) Any additional information whehh may be required in the
regulation of general applicability.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.408 Petition Notice Requirements

a) The petitioner shall submit to the Board proof that, within 14
days after the filing of the petition, it has published notice of the
filing of the petition by advertisement in a newspaper of general
circulation in the area likely to be affected by the petitioner’s
activity that is the subject of the adjusted standard proceeding [415
ILCS 5/28.1]

b) The title of the notice must be in the form as follows: “Notice
of Petition by Epetitioner’s name- for an Adjusted Standard before the
Illinois Pollution Control Board.” The information in the notice must
be presented so as to be understood in accordance with the context of
this Section’s requirements. The notice must contain:

1) Thcthc name and address of the petitioner and the statement
that the petitioner has filed with the Board a petition for an adjusted
standard;-

2) The notice must also providc thc date upon which the petition was
f i led----

3) Thcthc Board docket number;-

4) Thethc regulatory standard (with appropriate Administrative
Code citation) from which an adjusted standard is sought;-

5) Thcthc proposed adjusted standard:, and



6) Aa general description of the petitioner’s activity that is the
subject of the adjusted standard proceeding, and the location of that
activity; and . This information must be preoentcd o as to bc
undorstood in accordance with the context of thiø Scction’o
rrnni rnmrni—:i

7) Them the concluding portion of the notice must statcrcad as
follows:

“Any person may cause a public hearing to be held in the above-described
adjusted standard proceeding by filing a hearing request with the
Illinois Pollution Control Board within 21 days after the date of the

publication of this notice. The hearing request should clearly indicate
the docket number for the adjusted standard proceeding, as found in this

notice. The hearing request must be mailed to the Clerk of the Board,
Illinois Pollution Control Board, 100 W. Randolph Street, Suite 11-500,
Chicago, Illinois 60601, or filed electronically through COOL, located
on the Board’s website (www.ipcb.state.il.us)

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.414 Dismissal of Petition

The Board may at any time dismiss a petition for any of the following
reasons:

a) The Board determines that the petition is frivolous, duplicative,
or deficient with respect to the requirements of Sections 104.406,

104.408, and 104.410 of this Part; or

b) The Board determines that the petitioner is not pursuing
disposition of the petition in a timely manner.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.416 Agency Recommendation and Petitioner Response

a) Unless otherwise ordered by the hearing officer or the Board, the
recommendation must be filed with the Board within 45 days after the
filing of the petition or amended petition, or where a hearing has been
scheduled, at least 30 days before hearing, whichever is earlier. The
recommendation must set forth the rationale for the Agency’s position
and may present any information which the Agency believes is relevant to
the Board’s consideration of the proposed adjusted standard. If the
Agency recommends a denial of the petition due to informational
deficiencies within the petition, the recommendation must identify the
types of information needed to correct the deficiencies.



b) At a minimum, the Agency must address and respond to the petition
with respect to each issue raised by the requirements of subzcctions (a)
through (j)’ of Section 104.406 of this Partja) through H).

c) The recommendation must cite to supporting documents or legal
authorities whenever suchthey are used as a basis for the Agency’s
conclusion. Relevant portions of the documents and legal authorities
other than Board decisions, State regulations, statutes and reported
cases must be appended to the recommendation if not already in the
record of the proceeding.

d) The petitioner may file a response to the recommendation within 14
days after the date of service of the recommendation.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.418 Amended Petition, Amended Recommendation, and Amended
Response

a) Amended Petition. The petitioner may amend its petition at any
time. The amendment must be in writing and filed with the Board unless
made orally at hearing. If the petitioner amends the petition -ae1a
that the amendment is a substantive change to the requested relief in
that it requests additional or alternative relief, petitioner must
re-notice the amended petition under pursuant to Section 104.408 of this
]art .104.408.

b) Amended Recommendation. The Agency may amend its recommendation
at any time, even if the petitioner has not amended its petition, if the
amendment does not cause material prejudice. The amendment must be in
writing and filed with the Board unless made orally at hearing.

c) Amended Response. The petitioner may file a reply to a written
amended recommendation within 14 days after the date of receipt of the
amended recommendation or within 14 days after the hearing when the
Agency orally amended its recommendation.

d) Written amendments to the petition or recommendations need not
repeat the entire unchanged portion of the original filing provided that
a sufficient portion of the original filing is repeated so that the
context of the amendment is made clear.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.419 Insufficient Petition

If the Board finds the petition fails to contain information &s—required
by ScctionsSection 104.406, the Board may order the petitioner to
supplement the information contained in the petition through its own
order or through a Hcaring Officerhearina officer order. Filings made



in response to the order constitute an amended petition and will be
subject to requirements of Section 104.418. Alternatively, under
Section 104.414, the Board may dismiss the petition for lack of
sufficient information. Failure of the Board to require supplemental
information does not preclude a later finding that the information
provided is insufficient to support grant of an adjusted standard, or
constitute a Board decision on the merits of the petition.

(Source: Added at 41 Ill. Reg.—

______,

effective

____________

Section 104.420 Request for Public Hearing

a) Any person can request that a public hearing be held in an
adjusted standard proceeding. The requests must be filed not later than
21 days after the date of the publication of the petition notice in
accordance with Section 104.408 of this Part. 104.408. Requests for
hearing must should make reference to the Board docket number assigned
to the proceeding. A copy of each timely hearing request will be served
upon the petitioner and Agency by the Clerk of the Board in accordance
with 35 Ill. Adm. Code 101.304(c) . Public participation Participation
by the public at the hearing must be in accordance with 35 Iii. Adm.
Code 101.110 and 101.628.

b) Where all parties and participants who have requested a hearing
under pursuant to this Subpart have withdrawn their requests for a
hearing, the hearing will not be held unless the Board in its discretion
deems it advisable.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.422 Public Hearing

a) A public hearing will be held and the Board will assign a hearing
officer to an adjusted standard proceeding when:

1) The petitioner requests a hearing be held; or

2) The Board receives a hearing request by any person under pursuant
o Section 104.420, not later than 21 days after the date of the
publication of the petition notice in accordance with Section 104.408;
or

3) The Board in its discretion determines that a hearing would be
advisable [415 ILCS 5/28.1] ; or

4) The adjusted standard is sought under pursuant to 35 Ill. Adm.
Code 212.126 (CAA).212.126.

b) The hearing officer will set a time and place for the hearing.
The hearing officer will attempt to consult with the petitioner and the
Agency before setting a time and place for scheduling a hearing.



(Source: Amended at 41 Iii. Reg.—

______,

effective

Section 104.424 Hearing Notice

After receiving notification from the hearing officer of the scheduled

hearing date madc pursuant to $cction 104.422 of this Part, the Clerk
will cause the publication of a hearing in accordance with Section 28.1
of the Act t415 ILCS 5/28.1] and 35 Ill. Adm. Code 101.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.426 Burden of Proof

The burden of proof in an adjusted standard proceeding is on the
petitioner. A pctitioncr must justify an adjuztcd standard consistcnt
with Section 27(a) of thc Act.

a) If the regulation of general applicability does not specify a
level of justification required of a petitioner to qualify for an
adjusted standard, the Board may grant individual adjusted standards
whenever the Board determines, upon adequate proof by petitioner, that:

1) factors relating to that petitioner are substantially and
significantly different from the factors relied upon by the Board in
adopting the general regulation applicable to that petitioner;

2) the existence of those factors justifies an adjusted standard;

3) the requested standard will not result in environmental or health
effects substantially and significantly more adverse than the effects
considered by the Board in adopting the rule of general applicability;
and

4) the adjusted standard is consistent with any applicable federal
law. [415 ILCS 5/28.1(c)]

b) If the regulation of general applicability specifies a level of
justification for an adjusted standard, the Board may adopt the proposed
adjusted standard, if the petitioner proves the level of justification
specified by the regulation of general applicability.

(Source: Amended at 41 Ill. Reg.—

______,

effective

Section 104.428 Board Action

a) The Board may grant an adjusted standard for persons who can
justify such an adjustment consistent with subsection (a) &f Section
27 of this Act. [415 ILCS 5/28.l(a)]-—-— In adopting adjusted



standards the Board may impose such conditions as may be necessary to
accomplish the purposes of the Act.

b) Subsequent to the Board’s adoption of an adjusted standard, the
Board will publish, in the Environmental Register, the name of the
petitioner, date of the Order that adopted the adjusted standard, and a
brief narrative description of the adopted adjusted standard.

c) Board orders and opinions shall be maintained for public
inspection by the Clerk of the Board and a listing of all determinations
made pursuant to Section 28.1 of the Act shall be published in the
Illinois Register and the Environmental Register at the end of each
fiscal year. [415 ILCS 5/28.1(d)] Board opinions and orders will also
be available from the Board’s Wcbsitcwebsite.

(Source: Amended at 41 Ill. Reg.—

______,

effective
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POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

1) Heading ofthe Part: Appeals ofFinal Decisions ofState Agencies

2) Code Citation: 35 Ill. Adm. Code 105

3) Section Numbers: Proposed Actions:
1 05 1 08 Amendment CL

105.110 Amendment ,

105.116 Amendment 0 2017
1 05 . 1 1 8 Amendment sr

po7, l1: C:-:
105.202 Amendment 11ULIQ c0’l(r/
105.206 Amendment
105.208 Amendment
105.210 Amendment
105.212 Amendment
105.214 Amendment
105.300 Amendment
105.302 Amendment
105.304 Amendment
105.400 Amendment
105.402 Amendment
105.404 Amendment
105.406 Amendment
105.410 Amendment
105.412 Amendment
105.500 Amendment
100.502 Amendment
105.508 Amendment
105.510 Amendment
105.Appendix A Repealed

4) Statutory Authority: Implementing and authorized by Sections 1 0 and 27 of the Illinois
Environmental Protection Act [41 5 ILCS 5/10 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
of time, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauners Executive
Order 2016-13 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.
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POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

6) Published studies or reports. and sources of underlying data, used to compose this
rulemaking: None

7) Will this rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this proposed rulemaking contain incorporations by reference? No

1 0) Are there any other miemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act [30 ILCS
805/3 (b)J.

12) Time. Place. and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of at least 45 days after the date of publication in the Illinois Register. Public comments
should reference Docket Ri 7-1 8 and be addressed to:

Clerks Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 1 1-500
Chicago IL 60601

Public comments may also be filed electronically through the Clerks Office On-Line
(COOL) on the Boards website at www.ipcb.state.il.us.

Interested persons may request copies of the Board’s opinion and order in Ri 7-1 8 by
calling the Clerk’s office at 3 12/8 14-3 620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses. small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board.
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NOTICE Of PROPOSED AMENDMENTS

B) Reporting. bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:
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TITLE 35: ENVIRONMENTAL PROTECTION
2 SUBTITLE A: GENERAL PROVISIONS
3 CHAPTER I: POLLUTION CONTROL BOARD
4

PART 105
APPEALS OF FINAL DECISIONS OF STATE AGENCIES

7
8 SUBPART A: GENERAL PROVISIONS
9

Applicability
Severability
Definitions
Computation of Time, Filing and Service Requirements
Dismissal of Petition
Hearings
Burden of Proof
Calculation of Decision Deadline
Record Filing
Sanctions for Untimely Filing ofthe Record

SUBPART B: APPEAL OF AGENCY PERMIT DECISIONS AND
OTHER FINAL DECISIONS OF THE AGENCY

Applicability
General Requirements
Petition Content Requirements

SUBPART D: APPEAL OF AGENCY LEAKING UNDERGROUND
STORAGE TANK (LUST) DECISIONS

5
6

Section
105.100
105.102
105.104
105.106
105.108
105.110
105.112
105.114
105.116
105.118

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25 Section
26 105.200
27 105.202
28 105.204
29 105.206
30 105.208
31 105.210
32 105.212
33 105.214
34

Applicability
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Who May File a Petition for Review
Time to File the Petition or Request for Extension
Extension of Time to File a Petition for Review
Petition Content Requirements
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Board Hearing

35 SUBPART C: CAAPP PERMIT APPEALS
36
37 Section
38 105.300
39 105.302
40 105.304
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42
43
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44
45 Section
46 105.400 Parties
47 1 05 .402 Who May File a Petition for Review
48 105.404 Time for Filing the Petition
49 105 .406 Extension of Time to File a Petition for Review
50 1 05 .408 Petition Content Requirements
51 105.410 Agency Record
52 105.412 Board Hearing
53
54 SUBPART E: APPEAL OF OSFM LUST DECISIONS
55
56 Section
57 105.500 Applicability
58 1 05.502 General Overview
59 105.504 General Requirements
60 105.506 Petition Content Requirements
6 1 1 05 .508 OSFM Record and Appearance
62 105.510 Location of Hearing
63
64 105 .APPENDIX A Agency LUST Final Decisions that are Reviewable (Repealed)
65 105.APPENDIX B Comparison ofFormer and Current Rules (Repealed)
66
67 AUTHORITY: Authorized by Sections 26 and 27 of the Environmental Protection Act (Act)
68 [4 1 5 ILCS 5/26 and 27] and implementing Sections 5, 39, 39. 5, 40, 40. 1 , 40.2, and 57 of the Act
69 [415 ILCS 5/5, 39, 39.5, 40, 40.1, 40.2 and 57].
70
71 SOURCE: Filed with Secretary of State January 1 , 1 978; amended 4 Ill. Reg. 52, page 41,
72 effective December 1 1, 1980; codified 6 Ill. Reg. 8357; amended in R93-24 at 18 Ill. Reg. 4244,
73 effective March 8, 1994; amended in R94-1 1 at 1 8 Ill. Reg. 16594, effective November 1 , 1994;
74 old Part repealed, new Part adopted in R00-20 at 25 Ill. Reg. 406, effective January 1, 2001;
75 amended in R04-24 at 29 Ill. Reg. 881 1, effective June 8, 2005; amended in R14-21 at 39 Ill.
76 Reg. 2369, effective January 27, 2015; amended in R16-17 at 40 Ill. Reg. 7980, effective May
77 20, 2016; ; amended in R17-l 8 at 41 Ill. Reg.

______,

effective

____________

78
79 SUBPART A: GENERAL PROVISIONS
80
8 1 Section 105.108 Dismissal of Petition
82
83 A petition is subj ect to dismissal if the Board determines that:
84
85 a) The petition does not contain the informational requirements set forth in Section
86 105.210, 105.304, 105.408 or 105.506 ofthis Part;
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87
88 b) The petition is untimely underpursuant to Section 105.206, 105.302, 105.404 or
89 105.504 ofthis Part;
90
91 c) The petitioner fails to timely comply with any order issued by the Board or the
92 hearing officer, including an order requiring additional information;
93
94 d) The petitioner does not have standing under applicable law to petition the Board
95 for review ofthe State agency’s final decision; or
96
97 e) Other grounds exist that bar the petitioner from proceeding.
98
99 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

100
101 Section 105.110 Hearings
102
103 Hearings will be conducted underpurstiant to 35 Ill. Adm. Code l0l.Subpart F, including any
104 hearing held by videoconference (see 35 Ill. Adm. Code 101.600(b)).
105
106 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

107
108 Section 105.116 Record Filing
109
1 1 0 a) The State agency must file with the Board the entire record of its decision within
1 1 1 30 days after the filing ofthe petition for review, unless this Part provides
1 12 otherwise, or the Board or hearing officer orders a different filing date. If the
1 1 3 State agency wishes to seek additional time to file the record, it must file a request
1 14 for extension before the date on which the record is due to be filed.
1 1 5 UnderPursuant to 35 Ill. Adm. Code 101 .302(h)(2), the State agency must file the
1 1 6 record through COOL or on compact disk or other portable electronic data storage
1 17 device and, the record must meet the requirements set forth in 35 Ill. Adrn. Code
1 1 8 1 0 1 .Subpart J to the extent technically feasible, in text-searchable Adobe PDF.
119
120 b) The record must be arranged in chronological sequence, or by category of
121 material and chronologically within each category, and must be sequentially
122 numbered with the letter ‘R placed before the number of each page. The record
123 must be certified by the State agency. The certification must be entitled
124 “Certificate of Record on Appeal”. The Certificate must contain an index that
125 lists the documents comprising the record and shows the page numbers upon
126 which each document starts and ends. The Certificate of Record must be served
127 on all parties by the State agency.
128
129 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________
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1-,
I-)

131 Section 105.118 Sanctions for Untimely Filing ofthe Record
132
1 3 3 If the State agency unreasonably fails to timely file the record on or before the date required
134 under this Part, or fails to prepare the record in accordance with this Part and 35 Iii. Adm. Code
135 lOl.Subpart J. the Board may sanction the State agency in accordance with 35 Ill. Adm. Code
136 1O1.SubpartH.
137
138 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

139
140 SUBPART B: APPEAL OF AGENCY PERMIT DECISIONS AND
1 4 1 OTHER FINAL DECISIONS OF THE AGENCY
142
143 Section 105.202 Parties
144
145 a) Petitioner. The person who files a petition for review ofthe Agency’s final
146 decision must be named the petitioner.
147
148 b) RespondentRespondent(s). The Agency must be named the respondent. If a
149 petition is filed underpursuant to Section 1 05 .204(b), (c) or (d) by a person other
1 50 than the permit applicant, the permit applicant must be named as a respondent in
1 5 1 addition to the Agency.
152
1 53 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

154
155 Section 105.206 Time to File the Petition or Request for Extension
156
1 57 a) Except as provided in subsection (b) of this Section, if a person who may petition
1 5 8 the Board under Section 105 .204 of this Subpart wishes to appeal the Agency’s
1 59 final decision to the Board under this Subpart, the person must file the petition
1 60 with the Clerk within 3 5 days after the date of service of the Agency’s final
1 6 1 decision.
162
1 63 b) If a person with standing as described in Section 105 .204(d) of this Subpart, or
1 64 any third party who is authorized by law to appeal a final decision of the Agency
165 to the Board, wishes to appeal the Agency’s final decision to the Board under this
1 66 Subpart, the person must file a petition for review with the Clerk within 3 5 days
1 67 after the date of issuance of the Agency’s final decision.
168
1 69 c) Except as provided in subsection (d) of this Section, if a person who may petition
170 the Board under Section 105.204 ofthis Subpart wishes to request an extension of
171 time to file a petition for review underpursuant to Section 1 05 .208(a) of this
172 Subpart, the person must file the request within 3 5 days after the date of service of
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1 73 the Agency’s final decision.
174
I 75 d) If a person with standing as described in Section 105 .204(d), or any third party
176 who is authorized by law to appeal a final decision ofthe Agency to the Board,
1 77 wishes to request an extension of time to file a petition for review underpursuant
1 78 to Section 1 05 .208(b) of this Subpart, the person must file the request within 35
I 79 days after the date of issuance of the Agency’s final decision.
180
I 8 1 (Source : Amended at 4 1 Ill. Reg.

_______,

effective

______________

182
1 83 Section 105.208 Extension of Time to File a Petition for Review
184
1 85 a) Permit or Other Agency Final Decision. for appeals underpursuant to Section
186 40(a)(1) ofthe Act, the 35-dayperiod described in Section 105.206(a) of this
1 87 Subpartforpetitioningfor a hearing may be extended by the applicantfor a
1 88 period oftime not to exceed 90 days by written notice provided to the Boardfrom
1 89 the applicant and the Agency within the initial appealperiod [415 ILCS
190 5/40(a)(1)j.
191
192 1) The applicant and the Agency must jointly file a request for extension
1 93 within 3 5 days afier the date of service of the Agency’s final decision.
194
1 95 2) The joint request described in subsection (a)(1) of this Section may seek
1 96 an appeal period not exceeding 125 days from the date of service of the
1 97 Agency’s final decision to file a petition for review under this Subpart.
198
199 b) Hazardous Waste Permit. For appeals underpursuant to Section 40(c) of the Act,
200 the 35-day period described in Section 1 05 .206(b) of this Subpartfor petitioning
201 for a hearing may be extended by the applicantfor a period oftime not to exceed
202 90 days by written notice provided to the Boardfrom the applicant and the
203 Agency within the initial appealperiod. Ifanotherperson with standing to appeal
204 a hazardous waste disposalpermit wishes to obtain an extension, there must be a
205 written notice provided to the Board by thatperson, the Agency, and the
206 applicant, within the initial appealperiod. [415 ILCS 5/40(c)]
207
208 1) If the applicant is the petitioner, the applicant and the Agency must jointly
209 file a request for extension within 3 5 days after the date of issuance of the
210 Agency’s final decision.
211
212 2) If a person with standing other than the applicant is the petitioner, the
21 3 Agency, the applicant and thatthe other person must jointly file a request
214 for extension within 3 5 days after the date of issuance of the Agency’s
215 final decision.
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216
217 3) Thejoint request described in subsection (b)(1) or (2) ofthis Section may
2 1 8 seek an appeal period not exceeding 125 days from the date of issuance of
21 9 the Agencys final decision to file a petition for review under this Subpart.
220
22 1 c) Any request for extension of time under this Section must be accompanied by
222 written evidence that the Agency joins in the request, e.g., affidavit of the
223 petitioner or signature of the Agency’s representative.
224
225 d) Extensions oftime to file petitions under Section 1 05 .204(b), (c), or (e) of this
226 Subpart are not available.
227
228 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

229
230 Section 105.210 Petition Content Requirements
231
232 In addition to the requirements of 35 Iii. Adm. Code 101 .Subpart C, the petition must include:
233
234 a) The Agency’s final decision or issued permit;
235
23 6 b) A statement specifying the date of issuance or service of the Agency’s final
23 7 decision or issued permit, as applicable underpursuant to Section 105 .206 of this
238 Subpart;
239
240 c) A statement specifying the grounds of appeal; and
241
242 d) For petitions under Section 1 05 .204(b) of this Subpart, a demonstration that the
243 petitioner raised the issues contained within the petition during the public notice
244 period or during the public hearing on the NPDESpermit application, fapublic
245 hearing was held and a demonstration that the petitioner is so situated as to be
246 affected by the permittedfacility [4 1 5 ILCS 5/40(e)(2)].
247
248 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

249
250 Section 105.212 Agency Record
251
252 a) The Agency must file its entire record of its decision with the Clerk in accordance
253 with Section 105.116 ofthis Part.
254
255 b) The record must include:
256
257 1) Any permit application or other request that resulted in the Agency’s final
258 decision;
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259
260 2) Correspondence with the petitioner and any documents or materials
261 submitted by the petitioner to the Agency related to the permit application;
262
263 3) The permit denial letter that conforms to the requirements of Section 3 9(a)
264 ofthe Act or the issued permit or other Agency final decision;
265
266 4) The hearing file of any hearing that may have been held before the
267 Agency, including any transcripts and exhibits; and
268
269 5) Any other information the Agency relied upon in making its final decision.
270
271 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

272
273 Section 105.214 Board Hearing
274
275 a) Except as provided in subsections (b), (c) and (d) of this Section, the Board will
276 conduct a public hearing, in accordance with 35 Ill. Adm. Code 101.Subpart F,
277 upon an appropriately filed petition for review under this Subpart. The hearing
278 will be based exclusively on the record before the Agency at the time the permit
279 or decision was issued, unless the parties agree to supplement the record
280 underpursuant to Section 40(d) ofthe Act. If any party desires to introduce
28 1 evidence before the Board with respect to any disputed issue of fact, the Board
282 will conduct a separate hearing and receive evidence with respect to the issue of
283 fact.
284
285 b) The Board will not hold a hearing on a petition for review under this Subpart if
286 the Board disposes ofthe petition on a motion for summaryjudgment brought
287 underpursuant to 35 Ill. Adm. Code 101.5 16.
288
289 c) The Board will not hold a hearing on a petition for review under Section
290 105 .204(c) of this Subpart if the Board determines that:
291
292 1) The petition is duplicative or frivolous; or
293
294 2) The petitioner is so located as to not be affected by the permitted facility.
295
296 d) The Board will not hold a hearing on a petition for review under Section
297 105.204(b) or (d) ofthis Subpart ifthe Board determines that the petition is
298 duplicative or frivolous.
299
300 e) Ifthe Board determines to hold a hearing, the Clerk will give notice ofthe hearing
301 underpursuant to 35 Ill. Adm. Code 101.602.
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302

303 (Source: Amended at 41 111. Reg.

_______,

effective

______________

304
305 SUBPART C: CAAPP PERMIT APPEALS
306
307 Section 105.300 Applicability
308
309 This Subpart applies to proceedings before the Board concerning appeals from CAAPP final
3 10 determinations made underpursuant to Section 39.5 of the Act.
311
3 12 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

313
3 14 Section 105.302 General Requirements
315
3 16 a) The definitions of 35 Ill. Adm. Code 101 .202 and Section 39.5 of the Act will
3 1 7 apply to this Subpart unless otherwise provided, or unless the context clearly
3 1 8 indicates otherwise.
319
320 b) Ifthe Agency denies a CAAPP permit, permit modification, or permit renewal it
321 mustshall provide to USEPA, the permit applicant and, upon request, affected
322 states, any person who participated in the public comment process and any other
323 person who could obtainjudicial review under Section 40.2 and 41 ofthe Act a
324 copy of each notification of denial pertaining to the permit applicant.
325
326 c) The applicant. any person who participated in the public comment process under
327 Section 39.5(8) ofthe Act, or any other person who could obtainjudicial review
328 under Section 41(a) ofthe Act may contest the decisions ofthe Agency
329 enumerated in this subsection (b) by filing with the Clerk a petition for review of
330 the Agency’s action in accordance with this Section:
331
332 D Denialln the case of a denial of a CAAPP permit, including a permit
333 revision or permit renewal, or a determination of incompleteness by the

Agency regarding a submitted CAAPP application-or

336 ai Issuancethe issuance by the Agency ofa CAAPP permit with one or more
3 37 conditions or limitations
338
339 _) Failureor the failure ofthe Agency to act on an application for a CAAPP
340 permit, permit renewal, administrative permit amendment or significant
341 permit modification within the time frames specified in Section 39.5(5)(j)
342 or Section 39.5(1 3) ofthe Act, as applicable or
343
344 41 Failurethe failure ofthe Agency to take final action within 90 days after
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345 receipt of an application requesting minor permit modification procedures
346 (or 1 80 days for modifications subject to group processing requirements)
347 underpursuant to Section 39.5(14) ofthe Act, to which the applicant, any
348 person who paicipated in the public comment process pursuant to
349 Section 39.5(8) ofthe Act, or any other person who could obtain judicial
350 review pursuant to Section 41(a) ofthe Act objects, such persons may
3 5 1 contest the decision of the Agency by filing with the Clerk a petition for
352 review ofthe Agency’s action in accordance with this Section.
353
354 d) For purposes ofthis Subpart, a person who participated in the public comment
355 process is someone who, during the public comment period, either commented on
356 the draft permit, submitted written comments, or requested notice ofthe final
357 action on a specific permit application.
358
359 e) The petition filed underpursuant to subsection (c) ofthis Section must be filed
360 within 35 days after the Agency’s final permit action unless:. Notwithstanding the
361 above, if
362
363 D Thethe petition is based solely on grounds arising after the 35 day period
364 expires, in which case the petition may be filed within 35 days after the
365 new grounds for review arise.
366
367 z Thelfthe applicant is challenging the Agency’s failure to timely take final
368 action underpursuant to Section 39.5 ofthe Act, in which case the petition
369 must be filed before the Agency takes the final action.
370
371 _) However. underUnder no circumstances may a petition challenging the
372 final permit action on a Phase II acid rain permit be filed more than 90
373 days subsequent to the final permit action.
374
375 f) The Agency must appear as respondent at the hearing, and must file within 30
376 days after service ofthe petition, an answer consisting ofthe entire Agency record
377 ofthe CAAPP application including the CAAPP permit application, the hearing
378 record, the CAAPP permit denial or issuance letter, and correspondence with the
379 applicant concerning the CAAPP permit application.
380
3 8 1 g) The Clerk will give notice of the petition and hearing in accordance with 3 5 Ill.
382 Adm.CodelOl.
383
384 h) The proceeding will be conducted in accordance with 35 Ill. Adm. Code 101.
385
386 i) The Agency shall notify USEPA, in writing, ofanypetitionfor hearing brought
3 87 under this Part involving a provision or denial ofa Phase II acid rain permit
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388 within 30 days ofthefihing ofthepetition. USEPA may intervene as a matter of
389 right in any such hearing. The Agency shall noflfy USEPA, in writing, ofany
390 determination or order in a hearing brought under this Section that interprets,
391 voids, or otherwise relates to any portion ofa Phase II acid rain permit. [415
392 ILC$ 5/40.2(e)]
393
394 (Source: Amended at 41 Iii. Reg.

_______,

effective
395
396 Section 105.304 Petition Content Requirements
397
3 98 a) The petition must include:
399
400 1) a concise description ofthe CAAPP source for which the permit is sought;
401
402 2) a statement of the Agency’s decision or part thereof to be reviewed;
403
404 3) a justification as to why the Agency’s decision or part thereof was in error;
405 and
406
407 4) the other materials upon which the petitioner relies in its petition.
408
409 b) The petition may include a request to stay the effectiveness of a denial of the
410 CAAPP permit until final action is taken by the Board underpursuant to Section
411 40.2 ofthe Act.
412
413 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

414
415 SUBPART D: APPEAL OF AGENCY LEAKTNG UNDERGROUND
416 STORAGE TANK (LUST) DECISIONS
417
418 Section 105.400 Parties
419
420 a) Petitioner. The person who files a petition for review ofthe Agency’s final
421 decision made underpursuant to Sections 57.1 et seq. ofthe Act (or under the
422 former Section 22. 1 8b(g) of the Act) must be named as petitioner.
423
424 b) Respondent. The Agency must be named as the respondent.
425
426 (Source: Amended at 41 Ill. Reg.

_______,

effective
427
428 Section 105.402 Who May File a Petition for Review
429
430 Any owner or operator may file a petition for review underpursuant to Section 40 ofthe Act of
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43 1 an Agency final determination made underpursuant to Sections 57. 1 et seq. of the Act (or under
432 the former Section 22.18b(g) ofthe Act). There are several Agency determinations that may be
433 appealed underpursuant to Section 40 ofthe Act. The Agency determinations that may be

appealed are included in Illustration A ofthis Part.

436 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

437
438 Section 105.404 Time for Filing the Petition
439
440 Petitions must be filed in accordance with this Section or the Board does not have the authority
441 to review the Agency’s decision and will dismiss the proceeding on its own motion or on the
442 motion of any party. Within 3 5 days afier the date of service of the Agency’s final decision the
443 petitioner may file with the Clerk ofthe Board:
444
445 a) a petition for review that contains the requirements of Section 1 05 .408 of this
446 Part; or
447
448 b) a request for an extension of time to file a petition for hearing underpursuant to
449 Section 105.406 ofthis Part.
450
45 1 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

452
453 Section 105.406 Extension of Time to File a Petition for Review
454
455 UnderPursuant to Section 40(a)(1) ofthe Act, the 35-dayperiodforpetitioningfor a hearing
456 may be extended by the applicantfor aperiod oftime not to exceed 90 days by written notice
457 provided to the Boardfrom the applicant and the Agency within the initial appealperiod [415
458 ILCS 5/4O(c)] The applicant and the Agency must jointly file a request for extension with the
459 Board within 35 days after the date of service ofthe Agency’s final decision. Upon an
460 appropriately filed request for an extension, the applicant has a period not exceeding 125 days
461 after the date of service ofthe Agency’s final decision to file a petition for review before the
462 Board underpursuant to Section 105 .408 of this Part.
463
464 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

465
466 Section 105.410 Agency Record
467
468 a) The Agency must file the entire record of its decision with the Board in
469 accordance with Section 105.116 ofthis Part.
470
471 b) The record must include:
472
473 1) The plan or budget submittal or other request that requires an Agency
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474 decision;
475
476 2) Correspondence with the petitioner and any documents or materials
477 submitted by the petitioner to the Agency related to the plan or budget
478 submittal or other request;
479
480 3) The final determination letter; and
481
482 4) Any other information the Agency relied upon in making its
483 determination.
484
485 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

486
487 Section 105.412 Board Hearing
488
489 The Board will conduct a public hearing, in accordance with 35 Ill. Adm. Code 1O1.Subpart F
490 including any hearing held by videoconference (see 35 Ill. Adm. Code 101.600(b)). upon an
491 appropriately filed petition for review, unless a petition is disposed of by a motion for summary
492 judgment brought underpursuant to 35 Ill. Adm. Code 101.516. The hearing will be based
493 exclusively on the record before the Agency at the time the permit or decision was issued.
494
495 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

496
497 SUBPART E: APPEAL OF OSFM LUST DECISIONS
498
499 Section 105.500 Applicability
500
501 This Subpart applies to proceedings before the Board concerning appeals from OSFM final
502 determinations made underpursuant to Section 57.9(c) ofthe Act.
503
504 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

505
506 Section 105.502 General Overview
507
508 OSFM final determinations are made either through the issuance of an “Eligibility and
509 Deductibility Determination” letter or by the failure of OSFM to act upon receipt of an
5 1 0 “Eligibility and Deductibility Determination” form within 60 days underpursuant to Section
51 1 57.9(c)(2) ofthe Act. The process before the Board for review of final determinations by the
5 12 OSFM includes the following steps. Upon receipt of a petition for review, unless the Board
5 1 3 determines that the petition is insufficient, a hearing date and location will be assigned. Hearings
5 14 will be publicly-noticed in the county where the underground storage tank site is located. If the
5 1 5 parties enter into a settlement agreement prior to or during the hearing process, the parties may
5 1 6 request that the Board accept and enter a final order adopting a proposed settlement agreement;
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5 1 7 the order may be requested with or without a hearing.
518
5 1 9 (Source: Amended at 4 1 Iii. Reg.

_______,

effective

______________

520
521 Section 105.508 O$fM Record and Appearance
522
523 a) Within 14 days after a petition for review of an OSFM eligibility or deductibility
524 determination, the attorney representing the OSFM must file an appearance with
525 the Board.
526
527 b) The OSFM must file the entire record of its decision with the Board in accordance
528 with Section 1 05 . 1 1 6 of this Part. The record must include:
529
530 1) The request for OSFM determination of eligibility or deductibility;
531
532 2) Correspondence with the petitioner;

534 3) The denial letter; and
535
536 4) Any other information the OSFM relied upon in making its determination.
537
538 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

539
540 Section 105.510 Location of Hearing
541
542 The hearing will be held in either Springfieldj-or Chicago, by videoconference (see 35 Ill.
543 Adm. Code 1 01 .600(b)). or in such other location as the hearing officer or the Board may
544 designate to prevent material prejudice or undue delay. Upon the proceeding being set for
545 hearing, the Clerk will cause notice ofthe hearing to be published. Public notice will be
546 published at least 21 days before the hearing by public advertisement in a newspaper of general
547 circulation in the county in which the LUST site in question is located. Nothing in this Section
548 precludes holding the hearing by videoconference underpursuant to 35 Ill. Adm. Code
549 101.600(b).
550
551 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

552
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Agency’s
owners or operators physical soil
classification and groundwater
investigation plan.

732.305(a) and (c) and
732.503(b) and (f)

Agency’s determination as to a request
for reimbursement for costs associated
with early action pursuant to Section
57.6(5) ofthe Act.

A cy’s detenriination concerning the
;;‘s or operator’s budget for the
physical soil classification and
groundwater investigation plan.

57.7(a)(l )(B)

57.7(a)(2)

732.305(b)(l) and (c) and
732.602

732.305(b)(2) and (c) and
732.503(b) and (f)

Agency’s determination concerning the
citp rlnccific’ntinn

5 7.7(b) 732.309, 732.500(a) and
732.503(b)and(f)

(pnn-’A5diinatiu 4o-
a no further remediation letter in
ncrnn1nnce with Secfinn S7 1 0 nf the

Th f1lowing table inciuae

553 Section 105.APPENDIX A Agency LUST Final Decisions that are Reviewable (Repealed)
554
555 1 1 , Agency final determinations which may be appealed to the Board
556 pursuant to the Leaking Undergr Storage Tank Program, Title XVI of the Act. Appea1a
557 determinations are listed in Title XVI, so the reader should consult the Act for amendments to
558 Title XVI which may affect this list.
559

Description ofFinal Determination Section ofthe Act 35 Ill. Adm. Code
Citation Citation

+b 57.7(a)(l)(A)

tmx mAgency’s dc1iinatiu1 concerning the
corrective action plan submitted for a
high priority site.

Agency’s determination concerning the
budget associated with a corrective
action plan submitted for a high priority
s4te7

57.7(c)(l)(A) 732.405(a) and
732.503(b) and (f)

57.7(c)(l)(B) 732.405(b) and
732.503(b) and (f)

57.7(c)(l)(E) 732.410(a) and (d)issuance of

Act for a high priority site.
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Agency’s determination concerning the
groundwater monitoring plan and
associated budget submitted for a low
priority site.

Agency’s determination associated with
a groundwater monitoring completion
report.

Agency’s determination as to issuance of
a no further remediation letter in
accordance with Section 57.10 of the
Act thy p mw priority it

5 7.7(c)(2)(B)

5 7 .7(c)(2)(C)

5 7.7(c)(2)(E)

732.403(b) and (c) and
732.503(b) and (f)

732.403(g)

732.403(f) and
732.410(d)

Agency’s determination as to the site
classification for a no further action site.

57.7(c)(3)(B) 732.402 and 732.410(d)

Agency’s determination as to amount of 57.8(i)
reimbursement.

Agency’s determination concerning the
completeness ofplan or budget
submittals by the owner or operator.

732.602(h)

732.502(b), 732.503(f)

Agency’s determinauon concerning the 732.602(a) and (b)
completeness of plan or buaget
submittals by the owner or operator.

BOARD NOTE: The above list was complete at time ofadoption. However, the list is subject
to subsequent changes in the Act, the Board’s regulations and the interpretation of the
corresponding law. By no means should this list be interpreted to limit any right to appeal an
Agency final determination before the Board. The list should only be used as an aid for
interpreting Title XVI and the corresponding law.

560
561
562
563
564
565
566
567 (Source: Repealed at 41 Iii. Reg.

_______,

effective

_____________



TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE A: GENERAL PROVISIONS
CHAPTER I: POLLUTION CONTROL BOARD

PART 105
APPEALS OF FINAL DECISIONS OF STATE AGENCIES

SUBPART A: GENERAL PROVISIONS

Applicability
Severability
Definitions
Computation of Time, Filing and Service Requirements
Dismissal of Petition
Ecaring ProccsoHearinas
Burden of Proof
Calculation of Decision Deadline
Record Filing
Sanctions for Untimely Filing of the Record

SUBPART B: APPEAL OF AGENCY PERMIT DECISIONS AND
OTHER FINAL DECISIONS OF THE AGENCY

Applicability
Parties
Who May File a Petition for Review
Time to File the Petition or Request for Extension
Extension of Time to File a Petition for Review
Petition Content Requirements
Agency Record
Board Hearing

SUBPART C: CAAPP PERMIT APPEALS

Applicability
General Requirements
Petition Content Requirements

SUBPART D: APPEAL OF AGENCY LEAKING UNDERGROUND

Parties
Who May File a Petition for Review
Time for Filing the Petition
Extension of Time to File a Petition for Review
Petition Content Requirements
Agency Record
Board Hearing

Section
105 . 100
105 . 102
105 . 104
105 . 106
105 . 108

105.110
105 . 112
105 . 114
105 . 116
105 . 118

Section
105.200
105.202
105.204
105.206
105.208
105 . 210
105 . 212
105 . 214

Section
105.300
105.302
105.304

STORAGE TANK (LUST) DECISIONS

Section
105.400
105.402
105.404
105.406
105.408
105 . 410
105 . 412



SUBPART E: APPEAL OF OSFM LUST DECISIONS

Section
105.500 Applicability
105.502 General Overview
105.504 General Requirements
105.506 Petition Content Requirements
105.508 OSFM Record and Appearance
105.510 Location of Hearing

105.APPENDIX A Agency LUST Final Decisions that are Reviewable
(Repealed)
105.APPENDIX B Comparison of Former and Current Rules (Repealed)

AUTHORITY: Authorized by Sections 26 and 27 of the Environmental
Protection Act (Act) [415 ILCS 5/26 and 27] and implementing Sections 5,
39, 39.5, 40, 40.1, 40.2, and 57 of the Act [415 ILCS 5/5, 39, 39.5, 40,
40.1, 40.2 and 57].

SOURCE: Filed with Secretary of State January 1, 1978; amended 4 Ill.
Reg. 52, page 41, effective December 11, 1980; codified 6 Ill. Reg.
8357; amended in R93-24 at 18 Ill. Reg. 4244, effective March 8, 1994;
amended in R94-ll at 18 Ill. Reg. 16594, effective November 1, 1994; old
Part repealed, new Part adopted in R00-20 at 25 Ill. Reg. 406, effective
January 1, 2001; amended in R04-24 at 29 Ill. Reg. 8811, effective June
8, 2005; amended in R14-21 at 39 Ill. Reg. 2369, effective January 27,
2015; amended in R16-17 at 40 Ill. Reg. 7980, effective May 20, 2016;
amended in R17-18 at 41 Ill. Reg. — , effective

___________

SUBPART A: GENERAL PROVISIONS

Section 105.108 Dismissal of Petition

A petition is subject to dismissal if the Board determines that:

a) The petition does not contain the informational requirements set

forth in Section 105.210, 105.304, 105.408 or 105.506 of this Part;

b) The petition is untimely under pursuant to Section 105.206,
105.302, 105.404 or 105.504 of this Part;

c) The petitioner fails to timely comply with any order issued by the
Board or the hearing officer, including an order requiring additional
information;

d) The petitioner does not have standing under applicable law to
petition the Board for review of the State agencys final decision; or

e) Other grounds exist that bar the petitioner from proceeding.

(Source: Amended at 41 Ill. Reg.
— , effective

____________



Section 105.110

Hearings will be conducted under pur3uant to 35 Iii. Adm. Code
1O1.Subpart F, including any hearing held by videoconference (see 35
Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Iii. Reg. z ‘
effective

____________

Section 105.116 Record Filing

a) The State agency must file with the Board the entire record of its
decision within 30 days after the filing of the petition for review,
unless this Part provides otherwise, or the Board or hearing officer
orders a different filing date. If the State agency wishes to seek
additional time to file the record, it must file a request for extension
before the date on which the record is due to be filed. Under pursuant
e 35 Ill. Adm. Code 101.302(h) (2) , the State agency must file the
record through COOL or on compact disk or other portable electronic data
storage device and, the record must meet the requirements set forth in
35 Ill. Adm. Code lOl.Subpart J to the extent technically feasible, in
text-searchable Adobe POF.

b) The record must be arranged in chronological sequence, or by
category of material and chronologically within each category, and must
be sequentially numbered with the letter “R” placed before the number of
each page. The record must be certified by the State agency. The
certification must be entitled TtCertificate of Record on Appeal’. The
Certificate must contain an index that lists the documents comprising
the record and shows the page numbers upon which each document starts
and ends. The Certificate of Record must be served on all parties by
the State agency.

(Source: Amended at 41 Ill. Reg. —, effective

Section 105.118 Sanctions for Untimely Filing of the Record

If the State agency unreasonably fails to timely file the record on or
before the date required under this Part, or fails to prepare the record
in accordance with this Part and 35 Ill. Adm. Code lOl.Subpart J, the
Board may sanction the State agency in accordance with 35 Ill. Adm. Code
lO1.Subpart H.

(Source: Amended at 41 Ill. Reg. z ‘
effective

___________

SUBPART B: APPEAL OF AGENCY PERMIT DECISIONS AND
OTHER FINAL DECISIONS OF THE AGENCY

Section 105.202 Parties

a) Petitioner. The person who files a petition for review of the
Agencys final decision must be named the petitioner.



b) Respondent-fe-)-. The Agency must be named the respondent. If a
petition is filed under pursuant to Section 105.204(b), Cc) or Cd) by a
person other than the permit applicant, the permit applicant must be
named as a respondent in addition to the Agency.

(Source: Amended at 41 Iii. Reg. — , effective

____________

Section 105.206 Time to File the Petition or Request for Extension

a) Except as provided in subsection (b) of this Section, if a person
who may petition the Board under Section 105.204 of this Subpart wishes
to appeal the Agencys final decision to thc Board undcr this Subpart,
the person must file the petition with the Clerk within 35 days after
the date of service of the Agency’s final decision.

b) If a person with standing as described in Section 105.204(d) of
this Subpart, or any third party who is authorized by law to appeal a
final decision of the Agency to the Board, wishes to appeal the Agency’s
final decision to thc Board undcr this Subpart, the person must file a
petition for review with the Clerk within 35 days after the date of
issuance of the Agency’s final decision.

c) Except as provided in subsection (d) of this Section, if a person
who may petition the Board under Section 105.204 of this Subpart wishes
to request an extension of time to file a petition for review under
pursuant to Section 105.208(a) of this Subpart, the person must file the
request within 35 days after the date of service of the Agency’s final
decision.

d) If a person with standing as described in Section 105.204(d), or
any third party who is authorized by law to appeal a final decision of
the Agency to the Board, wishes to request an extension of time to file
a petition for review under pursuant to Section 105.208(b) of this
Subpart, the person must file the request within 35 days after the date
of issuance of the Agency’s final decision.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 105.208 Extension of Time to File a Petition for Review

a) Permit or Other Agency Final Decision. For appeals under pursuant
e Section 40(a) (1) of the Act, the 35-day period described in Section
105.206(a) of this Subpart for petitioning for a hearing may be extended
by the applicant for a period of time not to exceed 90 days by written
notice provided to the Board from the applicant and the Agency within
the initial appeal period [415 ILCS 5/40(a) (1)]

1) The applicant and the Agency must jointly file a request for
extension within 35 days after the date of service of the Agency’s final
decision.



2) The joint request describcd in ubzcction (a) (1) of thiz Scction
may seek an appeal period not exceeding 125 days from the date of
service of the Agency’s final decision to file a petition for review
under this Subpart.

b) Hazardous Waste Permit. For appeals under pursuant to Section
40(c) of the Act, the 35-day period described in Section 105.206(b) of
this Subpart for petitioning for a hearing may be extended by the
applicant for a period of time not to exceed 90 days by written notice
provided to the Board from the applicant and the Agency within the
initial appeal period. If another person with standing to appeal a
hazardous waste disposal permit wishes to obtain an extension, there
must be a written notice provided to the Board by that person, the
Agency, and the applicant, within the initial appeal period. t415 ILCS
5/40 (c)]

1) If the applicant is the petitioner, the applicant and the Agency
must jointly file a request for extension within 35 days after the date
of issuance of the Agency’s final decision.

2) If a person with standing other than the applicant is the

petitioner, the Agency, the applicant and that thc othcr person must
jointly file a request for extension within 35 days after the date of
issuance of the Agency’s final decision.

3) The joint request dcscribcd in subsection (b) (1) or (2) of this
Scction may seek an appeal period not exceeding 125 days from the date
of issuance of the Agency’s final decision to file a petition for review
under this Subpart.

c) Any request for extension of time under this Section must be
accompanied by written evidence that the Agency joins in the request,
e.g., affidavit of the petitioner or signature of the Agency’s
representative.

d) Extensions of time to file petitions under Section 105.204(b),
(c) , or (e) of this Subpart are not available.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 105.210 Petition Content Requirements

In addition to the requirements of 35 Ill. Adm. Code 101.Subpart C, the
petition must include:

a) The Agency’s final decision or issued permit;

b) A statement specifying the date of issuance or service of the
Agency’s final decision or issued permit, as applicable under pursuant
e Section 105.206 of this Subpart;

c) A statement specifying the grounds of appeal; and



d) For petitions under Section 105.204(b) of this Subpart, a
demonstration that the petitioner raised the issues contained within the
petition during the public notice period or during the public hearing on
the NPDES permit application, if a public hearing was held, and a
demonstration that the petitioner is so situated as to be affected by
the permitted facility [415 ILCS 5/40(e) (2)]

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 105.212 Agency Record

a) The Agency must file its entire record of its decision with the
Clerk in accordance with Section 105.116 of this Part. 105.116.

b) The record must include:

1) Any permit application or other request that resulted in the
Agency’s final decision;

2) Correspondence with the petitioner and any documents or materials
submitted by the petitioner to the Agency related to the permit
application;

3) The permit denial letter that conforms to the requirements of
Section 39(a) of the Act or the issued permit or other Agency final
decision;

4) The hearing file of any hearing that may have been held before the
Agency, including any transcripts and exhibits; and

5) Any other information the Agency relied upon in making its final
decision.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 105.214 Board Hearing

a) Except as provided in subsections (b) , (c) and (d) of this
$cction, the Board will conduct a public hearing, in accordance with 35
Ill. Adm. Code l01.Subpart F, upon an appropriately filed petition for
review undcr this Subpart. The hearing will be based exclusively on the
record before the Agency at the time the permit or decision was issued,
unless the parties agree to supplement the record under pursuant to
Section 40(d) of the Act. If any party desires to introduce evidence
before the Board with respect to any disputed issue of fact, the Board
will conduct a separate hearing and receive evidence with respect to the
issue of fact.

b) The Board will not hold a hearing on a petition for review under
this Subpart if the Board disposes of the petition on a motion for
summary judgment brought under pursuant to 35 Ill. Adm. Code 101.516.



c) The Board will not hold a hearing on a petition for review under
Section 105.204(c) of this Subpart if the Board determines that:

1) The petition is duplicative or frivolous; or

2) The petitioner is so located as to not be affected by the
permitted facility.

d) The Board will not hold a hearing on a petition for review under
Section 105.204(b) or (d) of this Subpart if the Board determines that
the petition is duplicative or frivolous.

e) If the Board determines to hold a hearing, the Clerk will give
notice of the hearing under pursuant to 35 Ill. Adm. Code 101.602.

(Source: Amended at 41 Ill. Reg.
—,

effective

____________

SUBPART C: CAAPP PERMIT APPEALS

Section 105.300 Applicability

This Subpart applies to proceedings before the Board concerning appeals
from CAAPP final determinations made under pursuant to Section 39.5 of
the Act.

(Source: Amended at 41 Ill. Reg. z ‘
effective

____________

Section 105.302 General Requirements

a) The definitions of 35 Ill. Adm. Code 101.202 and Section 39.5 of
the Act will apply to this Subpart unless otherwise provided, or unless
the context clearly indicates otherwise.

b) If the Agency denies a CAAPP permit, permit modification, or
permit renewal it must shall provide to USEPA, the permit applicant and,
upon request, affected states, any person who participated in the public
comment process and any other person who could obtain judicial review
under Section 40.2 and 41 of the Act a copy of each notification of
denial pertaining to the permit applicant.

c) The applicant, any person who participated in the public comment
process under Section 39.5(8) of the Act, or any other person who could
obtain judicial review under Section 41(a) of the Act may contest the
decisions of the Agency enumerated belowin this subsection (b) by filing
with the Clerk a petition for review of the Agency’s action in
accordance with this Section:



I 1) Dcnialln thc cazc of a dcnialDenial of a CAAPP permit, including a
permit revision or permit renewal, or a determination of incompleteness
by the Agency regarding a submitted CAAPP application, or

2) Issuance thc iszuancc by the Agency of a CAAPP permit with one or
more conditions or limitations-

3) Failure or thc failurc of the Agency to act on an application for
a CAAPP permit, permit renewal, administrative permit amendment or
significant permit modification within the time frames specified in

I Section 39.5(5) (j) or Section 39.5(13) of the Act, as applicable- or

I 4) Failure thc failurc of the Agency to take final action within 90
days after receipt of an application requesting minor permit
modification procedures (or 180 days for modifications subject to group
processing requirements) under pursuant to Section 39.5(14) of the Act-i—
to which thc applicant, any person who participatcd in thc public
comment proccss oursuant to Scction 39.5(8) of thc Art or any othcr
pcrson wno

- •••

-I__ —;,- —,

b---’
-4—-U UUflUU.UUUfl.UU.• 41 (a) pf

Act objccts, such persons may contczt tho dccision of the Agency by
filing with thc Clcrk a pctition for rcvicw of thc Agcncy’s action in

with this SCCtU,LL.

d) For purposes of this Subpart, a person who participated in the
public comment process is someone who, during the public comment period,
either commented on the draft permit, submitted written comments, or
requested notice of the final action on a specific permit application.

e) The petition filed under pursuant to subsection (c) of this
Scction must be filed within 35 days after the Agency’s final permit
action unless: . Notwithstanding thc abovc, if

1) The the petition is based solely on grounds arising after the 35
day period expires, in which case the petition may be filed within 35
days after the new grounds for review arise.

2) -f-—The the applicant is challenging the Agency’s failure to timely
take final action under pursuant to Section 39.5 of the Act, in which
case the petition must be filed before the Agency takes the final
action.

3) However, under Under no circumstances may a petition challenging
the final permit action on a Phase II acid rain permit be filed more
than 90 days subsequent to the final permit action.

f) The Agency must appear as respondent at the hearing, and must file
within 30 days after service of the petition, an answer consisting of
the entire Agency record of the CAAPP application including the CAAPP
permit application, the hearing record, the CAAPP permit denial or
issuance letter, and correspondence with the applicant concerning the
CAAPP permit application.



g) The Clerk will give notice of the petition and hearing in
accordance with 35 Ill. Adm. Code 101.

h) The proceeding will be conducted in accordance with 35 Ill. Adm.
Code 101.

i) The Agency shall notify USEPA, in writing, of any petition for
hearing brought under this Part involving a provision or denial of a
Phase II acid rain permit within 30 days of the filing of the petition.
USEPA may intervene as a matter of right in any such hearing. The Agency
shall notify USEPA, in writing, of any determination or order in a
hearing brought under this Section that interprets, voids, or otherwise
relates to any portion of a Phase II acid rain permit. [415 ILCS
5/40.2 (e)]

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 105.304 Petition Content Requirements

a) The petition must include:

1) a concise description of the CAAPP source for which the permit is
sought;

2) a statement of the Agency’s decision or part thereof to be
reviewed;

3) a justification as to why the Agency’s decision or part thereof
was in error; and

4) the other materials upon which the petitioner relies in its
petition.

b) The petition may include a request to stay the effectiveness of a
denial of the CAAPP permit until final action is taken by the Board
under pursuant to Section 40.2 of the Act.

(Source: Amended at 41 Ill. Req. — , effective

____________

SUBPART ID: APPEAL OF AGENCY LEAKING UNDERGROUND
STORAGE TANK (LUST) DECISIONS

Section 105.400 Parties

a) Petitioner. The person who files a petition for review of the

Agency’s final decision made under pursuant to Sections 57.1 et seq. of
the Act (or under the former Section 22.l8b(g) of the Act) must be named
as petitioner.

b) Respondent. The Agency must be named as the respondent.

(Source: Amended at 41 Ill. Reg.
—,

effective

____________



Section 105.402 Who May File a Petition for Review

Any owner or operator may file a petition for review under pursuant to
Section 40 of the Act of an Agency final determination made under—
pursuant to Sections 57.1 et seq. of the Act (or under the former
Section 22.18b(g) of the Act) . There are several Agency determinations
that may be appealed under pursuant to Section 40 of the Act. The
Agency determinations that may be appealed are included in Illustration
A of this Part.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 105.404 Time for Filing the Petition

Petitions must be filed in accordance with this Section or the Board
does not have the authority to review the Agency’s decision and will
dismiss the proceeding on its own motion or on the motion of any party.
Within 35 days after the date of service of the Agency’s final decision
the petitioner may file with the Clerk of thc Board:

a) a petition for review that contains the requirements of Section
105.408 of this Part; or

1) a request for an extension of time to file a petition for hearing
under pursuant to Section 105.406 of this Part.105.406.

(Source: Amended at 41 Ill. Reg.
— , effective

____________

Section 105.406 Extension of Time to File a Petition for Review

Under pursuant to Section 40(a) (1) of the Act, the 35-day period for
petitioning for a hearing may be extended by the applicant for a period
of time not to exceed 90 days by written notice provided to the Board
from the applicant and the Agency within the initial appeal period.
[415 ILCS 5/40(c)]-—— The applicant and the Agency must jointly file a
request for extension with the Board within 35 days after the date of
service of the Agencys final decision. Upon an appropriately filed
request for an extension, the applicant has a period not exceeding 125
days after the date of service of the Agency’s final decision to file a
petition for review before the Board under pursuant to Section 105.408
of this Part. 105.408.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 105.410 Agency Record

a) The Agency must file the entire record of its decision with the
Board in accordance with Section 105.116 of this Part. 105.116.

b) The record must include:



1) The plan or budget submittal or other request that requires an
Agency decision;

2) Correspondence with the petitioner and any documents or materials
submitted by the petitioner to the Agency related to the plan or budget
submittal or other request;

3) The final determination letter; and

4) Any other information the Agency relied upon in making its
determination.

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 105.412 Board Hearing

The Board will conduct a public hearing, in accordance with 35 Ill. Adm.
Code lOl.Subpart F including any hearing held by videoconference (see
35 Ill. Adm. Code lOl.6OO(b)) upon an appropriately filed petition for
review, unless a petition is disposed of by a motion for summary

judgment brought under pursuant to 35 Ill. Adm. Code 101.516. The
hearing will be based exclusively on the record before the Agency at the
time the permit or decision was issued.

(Source: Amended at 41 Ill. Reg. effective

____________

SUBPART E: APPEAL OF OSFM LUST DECISIONS

Section 105.500 Applicability

This Subpart applies to proceedings before the Board concerning appeals
from OSFM final determinations made under pursuant to Section 57.9(c) of
the Act.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 105.502 General Overview

OSFM final determinations are made either through the issuance of an
“Eligibility and Deductibility Determination” letter or by the failure
of OSFM to act upon receipt of an “Eligibility and Deductibility
Determination” form within 60 days under pursuant to Section 57.9(c) (2)
of the Act. The process before the Board for review of final
determinations by the OSFM includes the following steps. Upon receipt
of a petition for review, unless the Board determines that the petition
is insufficient, a hearing date and location will be assigned. Hearings
will be publicly-noticed in the county where the underground storage
tank site is located. If the parties enter into a settlement agreement
prior to or during the hearing process, the parties may request that the
Board accept and enter a final order adopting a proposed settlement
agreement; the order may be requested with or without a hearing.



(Source: Amended at 41 Iii. Reg. —, effective

____________

Section 105.508 OSFM Record and Appearance

a) Within 14 days after a petition for review of an OSFM eligibility
or deductibility determination, the attorney representing the OSFM must
file an appearance with the Board.

b) The OSFM must file the entire record of its decision with the
Board in accordance with Section 105.116 of this Part.105.116. The
record must include:

1) The request for OSFM determination of eligibility or
deductibility;

2) Correspondence with the petitioner;

3) The denial letter; and

4) Any other information the OSFM relied upon in making its
determination.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 105.510 Location of Hearing

The hearing will be held in either Springfield, erj Chicago, by
videoconference (see 35 Ill. Adm. Code 101.600(b)), or in such other
location as the hearing officer or the Board may designate to prevent
material prejudice or undue delay. Upon the proceeding being set for
hearing, the Clerk will cause notice of the hearing to be published.
Public notice will be published at least 21 days before the hearing by
public advertisement in a newspaper of general circulation in the county
in which the LUST site in question is located. Nothing in this Section
precludes holding the hearing by videoconference under pursuant to 35
Ill. Adm. Code 101.600(b).

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 105.APPENDIX A Agency LUST Final Decisions that are Reviewable
(Repealed)

The following table includes Agency final dctcrminations which may be
appcalcd to the Board pursuant to the Leaking Undcrground Storage Tank
Program, Title XVI of the Act. Appealable dctcrminations arc listed in
Title XVI, so thc readcr should consult thc Act for amendments to Title
YUT wHirH mr ffr’ni i-Hi 7it

Description of Final Dctcrmination
Section of thc Act Citation35 Ill.
Agcncy’s actcrmination concerning
,—%-9 -% investigation plan.



57.7(a) (1) (A)
732.305(a) and Cc) and 732.503(b) and (f)
Agcncy’2 determination a to a rcguc3t for rcimburzcmcnt for costs

asociatcd with carly action purouant to Section 57.6(b) of thc Act.
57.7(a) (1) (3)
732.305(b) (1) and (c) and 732.GO2Agcncy’s dctcrmination conccrning the-
owner’s or operator’ budgct for thc phyica1 oi1 claGsification and
groundwatcr invcstigation plan.
57.7(a) (2)
732 . 305 (b) (2) and (c) and 732 . 503 (ID) and (f)Agcncy’ determination
concerning thc site c1asification.
57 . 7 (b)
732.309, 732.500(a) and 732.503(b) and (f)Agcncy’ dctcrmination
concerning the corroctivc action plan ubmittcd for a high priority
sitc.
57.7(c) (1) (A)
732 . 405 (a) and 732 . 503 (li) and (f) Agcncy ‘ dctcrmination concerning thc
budgct azsociatcd with a corrective action plan ubmittcd for a high
priority site.
57.7(c) (1) (3)
732.405(b) and 732.503(b) and (f)Agcncy’s dctcrmination as to issuancc
of a no further rcmcdiation lcttcr in accordancc with Section 57.10 of
thc Act for a high priority site.

(c) (1) (F)
732.410(a) and (d)A 1

4- l_.

monitoring plan and associated budget submitted for a low priority site.
57.7(c) (2) (3)
732 . 403 (b) and (c) and 732 . 503 (b) and (f)Agency’ s determination
associated with a groundwater monitoring completion report.
57.7(c) (2) (C)
732.403(g)Agency’s determination as to issuance of a no further
remediation letter in accordance with Section 57.10 of the Act for a low
priority site.
57.7(c) (2) (F)
732.403(f) and 732.410(d)Agency’s determination as to the site
classification for a no further action site.
57.7(c) (3) (3)
732 . 402 and 732 . 410 (d) Agency’ s determination as to amount of
reimbursement.
57 . g (i)
732.602(h)Agency’s determination concerning the completeness of plan or
budget submittals by the owner or operator.
732 . 502 (b) , 732 . 503 (f)
Agency’s determination concerning the completeness of reimbursement
submittals by the owner or operator . 73 2 . 6 02 (a) and (b)

BOARD NOTE: The above list was complete at time of adoption. However,
the list is subject to subsequent changes in the Act, the Board’s
regulations and the interpretation of the corresponding law. By no
means should this list be interpreted to limit any right to appeal an
Agency final determination before the Board. The list should only be
used as an aid for interpreting Title XVI and the corresponuin raw.



I (Source: Repealed at 41 Iii. Reg. effective
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NOTICE Of PROPOSED AMENDMENTS

1) Heading ofthe Part: Proceedings Pursuant to Specific Rules or Statutory Provisions

2) Code Citation: 35 Ill. Adm. Code 106

3) Section Numbers: Proposed Actions:
106.100 Amendment
106.106 Amendment
1 06.200 Amendment f

I:1C

106.202 Amendment EB j 0
106.204 Repealed
106.206 Amendment QLii;

1 06.208 Amendment
105.300 Amendment
106.302 Amendment
106.304 Amendment
106.308 Amendment
106.400 Amendment
106.410 Amendment
106.500 Amendment
106.504 Amendment
106.506 Amendment
106.510 Amendment
106.600 Amendment
106.602 Amendment
106.604 Amendment
106.608 Amendment
106.702 Amendment
106.704 Amendment
106.707 Amendment
106.710 Amendment
106.712 Amendment
106.714 Amendment
106.712 Repealed
106.720 Amendment
106.722 Repealed
106.724 Repealed
106.726 Repealed
106.728 Amendment
106.730 Repealed
106.732 Repealed
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1O6734 Repealed
106.736 Repealed
106.738 Repealed
106.740 Repealed
106.800 Amendment
106.804 Amendment
106.806 Amendment
106.810 Amendment
106.900 Amendment
106.902 Amendment
106.904 Amendment
106.906 Amendment
106.912 Amendment
1 06. 1 1 05 Amendment
106.1 110 Amendment
1 06. 1 1 1 5 Amendment
106.1 120 Amendment
106.1 125 Amendment
106.1130 Amendment
I 06. 1 1 3 5 Amendment
1 06. 1 1 40 Amendment
1 06. 1 1 45 Amendment
1 06. 1 1 50 Amendment
106.1 155 Amendment
1 06. 1 1 60 Amendment
1 06. 1 1 70 Amendment
1 06.1 1 75 Amendment
1 06. 1 1 80 Amendment

4) Statutory Authority: Implementing and authorized by Sections 1 0 and 27 of the Illinois
Environmental Protection Act [415 ILCS 5/10 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
oftime, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauners Executive
Order 201 6-1 3 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.
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6) Published studies or reports. and sources ofunderlying data, used to compose this
rulemaking: None

7) Will this proposed rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this rulemaking contain incorporations by reference? No

1 0) Are there any other mlemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act [30 ILCS
805/3(b)]

1 2) Time, Place, and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
ofat least 45 days after the date ofpublication in the Illinois Register. Public comments
should reference Docket Ri 7-1 8 and be addressed to:

Clerk’s Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 11-500
ChicagolL 60601

Public comments may also be filed electronically through the Clerk’s Office On-Line
(COOL) on the Board’s website at www.ipcb.stateiLus.

Interested persons may request copies ofthe Board’s opinion and order in R17-1 8 by
calling the Clerk’s office at 3 12/814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses, small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board

B) Reporting. bookkeeping or other procedures required for compliance: None
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C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:



TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE A: GENERAL PROVISIONS
CHAPTER I: POLLUTION CONTROL BOARD

PART 106
PROCEEDINGS PURSUANT TO SPECIFIC RULES OR STATUTORY PROVISIONS

SUBPART A: GENERAL PROVISIONS

Applicab±lity
Severability
Definitions
Petitions and Hearings

SUBPART B: HEATED EFFLUENT, ARTIFICIAL COOLING LAKE, PjI&
AND SULFUR DIOXIDE DEMONSTRATIONS

Section
106.200 General
106.202 Petition Requirements
106.204 Additional Petition Requirements in Sulfur Dioxide
Demonstrations (Repealed)
106.206 Notice
106.208 Recommendation and Response
106.210 Burden of Proof

SUBPART C: WATER WELL SETBACK EXCEPTION PROCEDURES

SUBPART D: REVOCATION AND REOPENING OF CLEAN AIR ACT

General
Definitions
Initiation of Proceedings
Petition Content Requirements
Response and Reply
Hearing
Burden of Proof
Opinion and Order
USEPA Review of Proposed Determination

Section
106 . 100
106 . 102
106 . 104
106 . 106

Rc!D

Section
106.300
106.302
106.304
106.306
106.308
106 . 310

General
Initiation of Proceeding
Petition Content Requirements
Response and Reply
Hearing
Burden of Proof

PERMIT PROGRAM (CAAPP) PERMITS

Section
106.400
106.402
106.404
106.406
106.408
106 . 410
106 . 412
106 . 414
106.416

SUBPART E : MAXIMUM ACHI EVABLE CONTROL



I

SUBPART F: CULPABILITY DETERMINATIONS FOR PARTICULATE MATTER
LESS THAN OR EQUAL TO 10 MICRONS (PM-b)

SUBPART G: INVOLUNTARY TERMINATION OF ENVIRONMENTAL
MANAGEMENT SYSTEM AGREEMENTS (EMSAs)

Section
b06 .700
b06 .702
106.704
106.706
106.707
106.708
106 . 7b0
106 . 712
106 . 714
106.716
106 . 718
106.720
106.722
106 . 724
106.726
106.728
106.730
Assistants
106.732
106.734
106.736
106.738
106.740

Purpose
Applicability
Termination Under Section 52.3-4(b) or (b-5) of the Act
Who May Initiate, Parties
Notice, Statement of Deficiency, Answer
Service
Notice of Hearing
Deficient Performance
Board Decision
Burden of Proof
Motions, Responses (Repealed)
Intervention
Continuances (Repealed)
Discovery, Admissions (Repealed)
Subpoenas (Repealed)
Settlement Procedure
Authority of Hearing Officer, Board Members, and Board
(Repealed)
Order and Conduct of Hearing (Repealed)
Evidentiary Matters (Repealed)
Post-Hearing Procedures (Repealed)
Motion After Entry of Final Order (Repealed)
Relief from Final Orders (Repealed)

TECHNOLOGY DETERMINATIONS

Section
106.500
106.502
106.504
106.506
106.508
106 . 510
106 . 512
106 . 514

General
Definitions
Initiation of Proceedings
Petition Content Requirements
Response and Reply
Hearing
Burden of Proof
Board Action

Section
106.600
106.602
106.604
106.606
106.608
106 . 610

General
Initiation of Proceedings
Petition Content Requirements
Response and Reply
Hearing
Burden of Proof

SUBPART H: AUTHORIZATIONS UNDER THE REGULATION



OF PHOSPHORUS IN DETERGENTS ACT

General
Initiation of Proceeding
Petition Content Requirements
Petition Notice Requirements
Proof of Petition Notice Requirements
Response and Reply
Hearing
Burden of Proof

SUBPART I: TEMPORARY LANDFILL BAN WAIVERS UNDER
THE ELECTRONIC PRODUCTS RECYCLING AND REUSE ACT

Section
106 . 1000
106 . 1002
106 . 1004
106 . 1006
106 . 1008
106 . 1010
106 . 1012

General (Repealed)
Definitions (Repealed)
Initiation of Proceeding (Repealed)
Petition Content Requirements (Repealed)
Response and Reply (Repealed)
Burden of Proof (Repealed)
Board Decision (Repealed)

SUBPART K: ALTERNATIVE THERMAL EFFLUENT LIMITATIONS PURSUANT TO SECTION
316(a) OF THE CLEAN WATER ACT AND 35 ILL. ADM. CODE 304.141(c)

Section
106 . 1100
106 . 1105
106 . 1110
106 . 1115
106 . 1120
106 . 1125
106 . 1130
106 . 1135
106 . 1140
106 . 1145
106 . 1150
106 . 1155
106 . 1160

Purpose
General
Definitions
Early Screening
Detailed Plan of Study
Initiation of Proceeding
Contents of Petition
Petition Notice Requirements
Proof of Petition Notice Requirements
Recommendation and Response
Request for Public Hearing
Notice and Conduct of Hearing
Burden of Proof

Section
106.800
106.802
106.804
106.806
106.808
106 . 810
106 . 812

General
Definitions
Initiation of Proceeding
Petition Content Requirements
Response and Reply
Hearing
Burden of Proof

SUBPART I : AUTHORI ZATIONS FOR CERTAIN LANDSCAPE WASTE AND
COMPOST APPLICATIONS AND ON-FARM COMPOSTING FACILITIES

Section
106.900
106.902
106.904
106.906
106.908
106 . 910
106 . 912
106 . 914



106.1165 Evidentiary Matters
106.1170 Opinion and Order
106.1175 Post-Hearing Procedures
106.1180 Renewal of Alternative Thermal Effluent Limitations

106.APPENDIX A Comparison of Former and Current Rules (Repealed)

AUTHORITY: Implementing and authorized by Sections 5, 14.2(c), 21(q),
22.4, 26, 27, 28, 28.1, 28.5, 35, 36, 37, 38, 39.5 and 52.3 of the
Environmental Protection Act (the Act) [415 ILCS 5/5, 14.2(c), 21(q),
21.622.4, 26, 27, 28, 28.1, 28.5, 35, 36, 37, 38, 39.5 and 52.3], and
Section 5 of the Regulation of Phosphorus in Detergents Act [415 ILCS
92/5]

SOURCE: Filed with Secretary of State January 1, 1978; amended at 4
Ill. Req. 2, p. 186, effective December 27, 1979; codified at 6 Ill.
Req. $357; amended in R$5-22 at 10 111. Req. 992, effective February 2,
19$6; amended in R$6-46 at 11 Ill. Req. 13457, effective August 4, 19$7;
amended in R$2-1 at 12 Iii. Req. 124$4, effective July 13, 19$$; amended
in R$$-1O at 12 Ill. Req. 12$17, effective July 21, 19$$; amended in
R$$-5(A) at 13 Ill. Req. 12094, effective July 10, 19$9; amended in
R$$-5(B) at 14 111. Req. 9442, effective June 5, 1990; amended in R93-24
at 1$ Ill. Req. 4230, effective March 8, 1994; amended in R93-30 at 1$
Ill. Req. 11579, effective July 11, 1994; amended in R99-9 at 23 Ill.
Req. 2697, effective February 16, 1999; old Part repealed, new Part
adopted in ROO-20 at 25 Ill. Req. 550, effective January 1, 2001;
amended in R04-24 at 29 Ill. Req. $817, effective June 8, 2005; amended
in RlO-l9 at 34 Ill. Req. 11486, effective July 23, 2010; amended in
R12-21 at 36 Ill. Req. 9236, effective June 7, 2012; amended in R12-11
at 36 Ill. Req. 16581, effective November 5, 2012; amended in R13-20 at
3$ Ill. Req. 6086, effective February 26, 2014; amended in R14-21 at 39
Ill. Req. 2375, effective January 27, 2015; amended in R15-20 at 39 Ill.
Req. 12914, effective September 8, 2015; amended in R16-17 at 40 Ill.
Req. 7986, effective May 20, 2016; amended in R17-1$ at 41 Ill. Req.

z ‘
effective

_____________

SUBPART A: GENERAL PROVISIONS

Section 106.100 Applicability

a) This Part applies to adjudicatory proceedings pursuant to specific
rules or statutory provisions. Spccifically, thc Part applies to hcatcd
efflucnt, artificial cooling lake and sulfur dioxide demonstrations,
water well setback exception procedures, revocation and reopening of
CA.APP permits, maximum achievable control technology determinations,
culpability determinations for particulate matter less than or equal to
10 microns, the involuntary termination of environmental management
system agreements, authorization of use of cleaning agents under the
Regulation of Phoaohorus in Detergents k

1- t15 ILCS 92]
waste and . applications and -f-

composting facilities, and petitions requesting alternative thermal

puLuuL
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effluent 1imitation pursuant to Dection 316(a) of thc Clean Watcr Act
(33 USC 1326(a)) and 35 Iii. Adm. Codc 304.141(c).

li) This Part must be read in conjunction with 35 Iii. Adm. Code 101,
which contains procedures generally applicable to all of the Board’s
adjudicatory proceedings. In the event of a conflict between the
requirements of 35 Ill. Adm. Code 101 and those of this Part, the
provisions of this Part apply.

(Source: Amended at 41 Ill. Req. effective

____________

Section 106.106 Petitions and Hearings

a) Each petition must contain an index that lists the documents
comprising the petition, including any exhibits, attachments, and
supporting documents. All pages of the petition must be sequentially
numbered with the letter “P’ placed before the number of each page. The
index must show the page numbers upon which each document comprising the
petition starts and ends.

b) Hearings will be conducted under pursuant to 35 Ill. Adm. Code
101.Subpart F, including any hearing held by videoconference (see 35
Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg. z ‘
effective

____________

SUBPART B: HEATED EFFLUENT, ARTIFICIAL COOLING LAKE,
AND SULFUR DIOXIDE DEMONSTRATIONS

Section 106.200 General

a) Description

1) Heated Effluent Demonstration

A) The owner or operator of a source of heated effluent that
discharges 150 megawatts (0.5 billion British thermal units per hour) or
more must demonstrate in an adjudicatory procceding bcforc thc Board,
under pursuant to 35 Ill . Adm. Code 302 . 211 (f) , that discharges from
that source have not caused and cannot be reasonably expected to cause
significant ecological damage to the receiving waters.

B) The owner or operator must make the demonstration under subsection

(a) (1) (A) of this $cction not less than 5 years nor more than 6 years
after operations commence.

C) If the Board finds that the proof of the owner or operator under

subsection (a) (1) (A) of this Scction is inadequate, the Board’s order
will include a requirement that the owner or operator perform
appropriate corrective measures within a reasonable time as determined
by the Board.



2) Artificial Cooling Lake Demonstration

A) If a discharger wishes to have the Board establish specific
thermal standards for its discharge to an artificial cooling lake under—
pursuant to 35 Iii. Adm. Code 302.211(j) (5) that would apply to the
discharge in lieu of the applicable provisions of the thermal water
quality standards set forth in 35 Ill. Adm. Code 302.211 and 303, the
discharger must demonstrate in an adjudicatory procccding bcforc the
Board, under pursuant to 35 Ill . Adm. Code 302 . 211 (j ) (3) , that the
artificial cooling lake receiving the heated effluent will be
environmentally acceptable and within the intent of the Act.

B) If the Board finds that the proof of the discharger under
subsection (a) (2) (A) of this Scction is adequate, the Board will
establish, under pursuant to 35 Ill. Adm. Code 302.211(j) (5) , specific
thermal standards to be applied to the discharge to the artificial
cooling lake in lieu of the applicable provisions of the thermal water
quality standards set forth in 35 Ill. Adm. Code 302.211 and 303.

C) A Board order providing alternate thermal standards under

subsection (a) (2) (B) of this Scction will include, but not be limited
to, the following conditions:

i) Under pursuant to 35 Ill . Adm. Code 302 . 211 (j ) (1) , all discharges
from the artificial cooling lake to other waters of the State must
comply with the applicable provisions of 35 Ill. Adm. Code 302.211(b)
through (e) ; and

ii) Under pursuant to 35 Ill. Adm. Code 302.211(j) (2), the heated
effluent discharged to the artificial cooling lake must comply with all
applicable provisions of 35 Ill. Adm. Code Subtitle C, Chapter I, except
35 Ill. Adm. Code 302.211(b) through (e).

3) Sulfur Dioxide Demonstrations. Any owner or operator of a fuel

combustion emission source may petition the Board, under pursuant to 35
Ill. Adm. Code 214.185 and this Subpart, for approval of substitute
standards from those set forth in 35 Ill. Adm. Code 214.183 and 214.184.

b) Initiation of Proceeding. The owner or operator may initiate a
heated effluent, artificial cooling lake or sulfur dioxide demonstration
by filing with the Clerk a petition in accordance with this Subpart.

c) Parties. The owner or operator must be named the petitioner and
the Agency must be named the respondent.

d) Filing and Service. Filing and service must be in accordance with

35 Ill. Adm. Code l0l.SubpartSuboarts C and J.

(Source: Amended at 41 Ill. Reg. E effective

___________

Section 106.202 Petition Requirements



a) Heated Effluent Demonstration. The petition must include, whcrc
applicable, the following information but may include additional
information that the petitioner believes will be relevant to the
proceeding:

1) General Plant Description:

A) Generating capacity;

B) Type of fuel used;

C) Operating characteristics of the condenser cooling system;

D) History of the load factor of the plant for the time during which
the plant has operated, but for no more than the last S years;

E) Projected load factors for the life of the plant;

F) Estimated date of retirement for each unit at the plant and any
plans for additional units at the plant;

G) History of plant shutdowns; and

H) Planned, emergency, and projected shutdowns with frequency and
duration.

2) Description of Method for Heat Dissipation:

A) Type of system used (such as once-through, mechanical, and draft
cooling towers) in narrative form; and

B) Summary information on temperature of discharge to receiving
waters in narrative form.

3) Plume Studies:

A) Actual plume studies in the last 5 years correlated with plant
operation and meteorological conditions;

B) Theoretical plume studies for all four seasons for typical and
worst case conditions. Worst case conditions must be identified as
worst conditions of plant load factors, precipitation, ambient water
temperature, and air temperature; the studies must consider the
frequency of occurrence and their joint probabilities of occurrence; and

C) Theoretical plume studies that identify isotherms at 4j
Fahrenheit (1.701.7° Centigrade) intervals down to ambient temperature
indicating three-dimensional effects.

4) A demonstration, thatwhich may take any of the forms described in
subsection (b) (2) , that discharges from the source of heated effluent



have not caused and cannot be reasonably expected to cause significant
ecological damage to the receiving waters, including:

A) Biological studies in the last 5 years on receiving waters,
including species studied, location of studies, and conclusions reached,
including conclusions as to both the lethal and sublethal effects of the
thermal discharge;

B) The impact on other animal life (such as waterfowl and amphibians)
in the area as a result of the thermal discharge; and

C) Secondary Considerations

i) Possible and known impact on recreation from thermal discharges;
and

ii) Management practices employed or planned in order to limit the
effect of any environmental harm established under this subsection
(a) (4) . Thc dcmonstration rcguircd undcr this zubscction (a) (4) may
takc any of thc forms dcscribcd in subsection (li) (2) of this Scction.

5) A citation to any prior proceedings, in which the petitioner was a
party, brought under pursuant to 35 Iii. Adm. Code 302.211(f) or (j) (3).

b) Artificial Cooling Lake Demonstration. The petition must include-i—
whcrc applicabic, the following information but may include additional
information that the petitioner believes will be relevant to the
proceeding:

1) A demonstration that the artificial cooling lake receiving the
heated effluent will be environmentally acceptable and within the intent
of the Act, including:

A) Provision of conditions capable of supporting shellfish, fish and
wildlife, and recreational uses consistent with good management
practices; and

B) Control of the thermal component of the discharger’s effluent by a
technologically feasible and economically reasonable method.

2) The demonstration required under subsection (b) (1) of this Scction
may take the form of any of the following:

.2= A final environmental impact statement;

B) Pertinent provisions of environmental assessments used to prepare
the final environmental impact statement; or

C) A showing under pursuant to Section 316(a) of the Clean Water Act
(33 USC 1326)



3) A citation to any prior proceedings, in which the petitioner was a

party, brought under pursuant to 35 Iii. Adm. Code 302.211(f) or (j) (3)•

c) Sulfur Dioxide Demonstration. The petition must include the
following information:

1) An explicit statement of the site-specific emission limitation (in
pounds of sulfur dioxide per million British thermal units (btu) actual
heat input and total pounds of sulfur dioxide per hour) that is proposed
for the facility.

2) Emission Sources Description:

A) The diameter, height, exit gas temperature, and exit gas velocity
for all stacks or vents through which sulfur dioxide is emitted into the
atmosphere;

B) A description of the fuels used including type, ultimate analysis,
sulfur content, and heat content;

C) A description of the type of fuel combustion equipment including
method of firing and size (in million btu per hour capacity);

ID) A topographic map of terrain within 30 miles of the emission

source(s); or sources;

E) A specific description of the location of the emission sources,
including a plot plan; and

F) A specific description of the operating conditions whe±th
produce maximum sulfur dioxide emissions.

3) A summary of any and all ambient air quality data collected by the

owner or operator of the source-(-s-)- or sources since January 1, 1973.
The summary must include annual averages; maximum and second-highest
one-hour, 3-hour, and 24-hour averages for each month; and the number of
times the 3-hour and 24-hour sulfur dioxide standards were exceeded
during each month.

4) A summary of any and all meteorological data collected by the

owner or operator of the source-(-s+or sources since January 1, 1973, if
the data are used in the development of the site-specific emission
standard.

5) A complete description of and justification for all dispersion
models and plume rise equations that are used to develop the
site-specific emission limitation, including all model equations.

6) A description of and justification for the use of all data that
were inputs to the dispersion and plume rise formula used to establish
the site-specific emission standard. The description and justification
must cover, as a minimum, the following input data:



A) Stack diameters, stack heights, exit gas temperatures, and exit
gas velocities for all stacks and vents emitting sulfur dioxide at the
subject facility as well as for any other sources of sulfur dioxide that
were modeled;

B) All sulfur dioxide emission sources that were modeled; and

C) All meteorological data.

7) Calculated maximum ground-level concentrations using the following
method, or such other method (or modification of the hereinafter stated
method) that the petitioner proves to the satisfaction of the Board to
be acceptable.

A) Selection of simulation model:

i) Gaussian models that allow the input of hourly meteorological data
must be used which are appropriate for the specific location and type of
source—(-s-)- or sources in question.

ii) Dispersion models presented in “Guidelines on Air Quality Models”
(EPA-450/2-7$-027) , or those deemed by the Board to be equivalent to
these models must be used fordetailed air quality studies.

B) Selection of meteorological data and stack parameters:

i) The most recent 5 years of hour-by-hour meteorological data
reasonably available, including wind speed, wind direction, atmospheric
stability, mixing height and surface temperature must be used, unless
the petitioner demonstrates that one of the 5 years causes substantially
higher concentrations than the other four, in which case detailed
analyses conducted for only that “worst case” year would be acceptable.
Notwithstanding the previous sentence, one year of on-site data may be
used in lieu of the 5-year data requirement;

ii) Data must be from the nearest, representative, quality controlled
meteorological collecting site; and

iii) Stack parameters (including emission rate, stack height, stack
diameter, exit velocity, and exit temperature) must reflect the maximum
operating rate for comparison with the 24-hour and 3-hour sulfur dioxide
standards.

C) Receptors:

i) Receptors must be located so as to ensure that the sources
maximum impact is detected; and

ii) The determination of the receptor grid must be fully documented in
the modeling study;



ID) Special conditions:

i) All special conditions that may affect the dispersion of the
effluent plume, including local terrain effects and aerodynamic
downwash, must be considered in the modeling study;

ii) If terrain is a factor in the vicinity of the source, a model
capable of handling variable-height receptors must be used; and

iii) If the computed height of the effluent plume is less than 2.5
times the height of nearby buildings or local obstructions, aerodynamic
downwash must be studied and considered as a possible factor in the
dispersion of that effluent.

E) Determination of violation: The determination of whether an
applicable air quality increment or standard is being violated must be
based on the second-highest predicted concentration over the receptor
grid for short-term averaging times and on the highest predicted
concentration for annual averaging times. However, if only one year of
meteorological data is used in the short-term analysis, then the highest
predicted concentration may be compared to the applicable standard to
determine whether a violation has occurred.

F) Other sources: Effects of other sources of sulfur dioxide must be
taken into account in the modeling study. Methods by which other
sources of sulfur dioxide may be accounted are as follows:

i) An acceptable method is to estimate the “background’ from
monitoring data which has been subjected to adequate quality control
where available. When monitored data is used, the background must be
estimated using monitoring days with meteorological conditions similar
to those identified as “worst case’ for the source in question; or

ii) If monitoring data is not available, then all sources of sulfur
dioxide having a significant impact in the area of the source’s impact
area must be used in the simulation model. These sources of sulfur
dioxide must also be modeled at their maximum allowable emission rate
for any studies addressing 24-hour or 3-hour averaging times.

8) Estimates of the frequency, characteristics, probable time of
occurrence, and duration of the meteorological conditions associated
with the maximum ground-level concentration of sulfur dioxide to which
the facility under study contributes. A description of the techniques
used in arriving at the above estimates must be included.

9) Background concentrations that were determined for all
meteorological conditions required to be examined under subsection
Cc) (7) of this Scction and for any other meteorological conditions
considered in the development of the alternative standard.

10) A description of the method that was used to determine background
sulfur dioxide concentrations in the vicinity of the subject facility



for each of the meteorological conditions required to be examined under

subsection (c) (7) of this $cction and for any additional meteorological
conditions considered in developing the alternative standard.

11) An evaluation and calibration of the dispersion model if air
quality monitoring data were available to perform the evaluation and
calibration.

12) ThatA statement that the procedural requirements of 40 CFR 51.4
(1977) are met and, at. At least 30 days prior to the date of the
hearing, the petitioner must:

A) Give notice to the public by prominent advertisement in the Air
Quality Control Region affected announcing the date, time and place of
the hearing;

3) Make available a copy of the petition for public inspection in at
least one location in the Air Quality Control Region in which the source
is located;

C) Notify the Administrator of USEPA (through the Region V Office);

D) Notify each local air pollution control agency located within the
affected Air Quality Control Region; and

E) Notify, in the case of an interstate Air Quality Control Region,
any air pollution control agencies of other states included, in whole or
in part, in the Region.

(Source: Amended at 41 Ill. Reg.
—,

effective

___________

Section 106.204 Additional Petition Requirements in Sulfur Dioxide
Demonstrations (Repealed)

In addition to mccting the petition
_Lir_c _(__\ _. F ÷- 1. - .- m - — k — -

Notify the Administrator of USEPA (through the Region V Office);

4+
affected Air Quality

1W

content requirements
fl . T,rnrn- m77 ensure that the procedural

requirements of 40 CFR 51.4 (1977) arc met and, at least 30 days prior
to the date of the hearing, petitioner must:

a+ Give notice to the public by prominent advertisement in the Air
Quality Control Region affected announcing the date, time and place of
the hearing;

b-I- Make available a copy of the petition for public inspection in at
least one location in the Air Quality Control Region in which the source—
is located;

Ty each local air pollutioncontrol agency located hn 1-br’



e-)- Notify, in the
any air pollution contro± agcncic of othcr tatc includcd, in whoic
in part, in thc Pairn

(Source: Repealed at 41 Iii. Reg. — , effective

____________

Section 106.206 Notice

The Clerk will give notice of the petition and hearing in accordance
with 35 Ill. Adm. Code 101.602. The proceedings must be in accordance

with 35 Ill. Adm. Code lOl.Subpart F including any hearing held by
videoconference (see 35 Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg.
— ,

effective

____________

Section 106.208 Recommendation and Response

The Agency must file a recommendation on a petition under this Subpart
as prescribed in this Section. The petitioner, er—any other party to the
proceeding, or any person may file a response to the Agency
recommendation within 14 days after the filing of the recommendation—
scrvicc of thc pctition. Any pcrson othcr than a party to thc
procccd m:T filc a rcsponsc to thc Agcncy rccommcndation within 14
days aftcr thc Agency files thc rccommendation..

a) Heated Effluent Demonstration
Within 60 days after the owner or operator files the petition, the

Agency must make a recommendation to the Board on the petition. The
recommendation may include:

1) A description of the Agency’s efforts in conducting its review of
the petition;

2) The Agency’s conclusion as to whether discharges from the source
have caused or can reasonably be expected to cause significant
ecological damage to the receiving waters;

3) The factual basis for the Agency’s conclusion;

4) Any corrective measures that the Agency recommends be taken and
the recommended time period to implement the measures; and

5) The Agency’s recommendation on how the Board should dispose of the
petition.

b) Artificial Cooling Lake Demonstration
Within 60 days after the owner or operator files the petition, the

Agency must make a recommendation to the Board on the petition. The
recommendation may include:



1) A description of the Agency’s efforts in conducting its review of
the petition;

2) The Agencys conclusion as to whether the artificial cooling lake
receiving the heated effluent will be environmentally acceptable and
within the intent of the Act;

3) The factual basis for the Agency’s conclusion; and

4) The Agencys recommendation on how the Board should dispose of the
petition.

c) Sulfur Dioxide Demonstration
Within 90 days after the filing of the petition the Agency must

make a recommendation to the Board as to be proposed site-specific

emission limitation. The recommendation may include the following:

1) A description of the efforts made by the Agency in conducting its
review;

2) The Agency’s conclusion as to whether the proposed site-specific
emission limitation is adequate to prevent violations of the Primary and
Secondary Sulfur Dioxide Ambient Air Quality Standards; and

3) The Agency’s conclusion as to what disposition should be made of
the petition.

(Source: Amended at 41 Ill. Reg. — , effective

____________

SUBPART C: WATER WELL SETBACK EXCEPTION PROCEDURES

Section 106.300 General

a) Description. This Subpart applies to any owner of a new potential
route, a new potential primary source other than landfilling or land
treating, or new potential secondary source who files a petition for an
exception from the setback requirements of Sections 14.2 and 14.3(e) of

the Act under pursuant to Section 14.2(c) of the Act and this Subpart.
[415 ILCS 5/14.2(c)]

b) Parties. The owner filing the petition for an exception must be
named the petitioner and the Agency must be named the respondent.
Affected well owners who are not petitioners also must be named
respondents.

c) Filing and service. The filing and service requirements of 35

Ill. Adm. Code lOl.SubpartSuboarts C and J will apply to the proceedings
of this Subpart.

(Source: Amended at 41 Ill. Reg. effective

____________

Section 106.302 Initiation of Proceeding



a) The petitioner must file the petition for exception with the Clerk

of thc Board and must serve one copy upon the Agency.

ID) The petitioner must notify and provide a copy of the petition to
the owners of each potable water supply for which the setback
requirements would be affected by the exception.

(Source: Amended at 41 Ill. Reg.
— ,

effective

____________

Section 106.304 Petition Content Requirements

The petition must contain the following information:

a) A written statement, signed by the petitioner or an authorized
representative, outlining the scope of the evaluation, the nature of,
the reasons for, and the basis of the exception, consistent with the

burden of proof contained in Section 106.310 of this Part;

b) The nature of the petitioners operations and control equipment;

c) Documentation of service on owners required to be notified and
provided with a copy of the petition as required by Section 106.302(b)—
of this Part, 35 Ill. Adm. Code 101, and Section 14.2(c) of the Act; and

d) Any other information which may be required by Section 14.2 of the
Act.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 106.308 Hearing

The Board will hold at least one public hearing in an exception
proceeding. The hearing officer will schedule the hearing. The Clerk
will give notice of hearing in accordance with 35 Ill. Adm. Code 101.
The proceedings will be in accordance with 35 Ill. Adm. Code 10l.Subpart

F including any hearing held by videoconference (see 35 Ill. Adm. Code
101 . 600 (b) )

(Source: Amended at 41 Ill. Reg. effective

____________

SUBPART D: REVOCATION AND REOPENING OF
CLEAN AIR ACT PERMIT PROGRAM (CAAPP) PERMITS

Section 106.400 General

a) Description. The provisions of this Subpart will apply to:

1) Any revocation proceeding initiated by the Agency when it
determines that there are grounds to revoke and reissue a Clean Air Act

Permit Program (CAAPP) permit for cause, under pursuant to Section
39.5(15) (b) of the Act; and



2) Any reopening proceeding initiated by the Agency under pursuant to
a notice that there are grounds to terminate or revoke and reissue a

CAAPP permit for cause, under pursuant to Section 39.5(16) of the Act.

b) Parties.

1) In a revocation proceeding initiated by the Agency, the Agency

will be named as petitioner and the holder of the CAAPP permit will be
named as respondent.

2) In a reopening proceeding initiated by the Agency, the Agency will

be named as petitioner and the holder of the CAAPP permit will be named
as respondent.

c) Filing and service. The filing and service requirements of 35

Ill. Adm. Code lOl.Subpart$uboarts C and I will apply to the proceedings
of this Subpart.

(Source: Amended at 41 Ill. Reg.
— ,

effective

____________

Section 106.410 Hearing

The Board will hold at least one public hearing. The Clerk will give
notice of the petition and hearing in accordance with 35 Ill. Adm. Code
101.602. The proceeding must be conducted in accordance with 35 Ill.

Adm. Code lOl.Subpart F including any hearing held by videoconference
(see 35 Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg. z ‘
effective

____________

SUBPART E : MAXIMUM ACHI EVABLE CONTROL
TECHNOLOGY DETERMINATIONS

Section 106.500 General

a) Description. The provisions of this Subpart will apply to any
proceeding initiated by an owner or operator of a CAAPP source under—
pursuant to Section 39.5(19) (a) or (e) of the Act challenging the
Agencys determination not to utilize the hazardous air pollutant
emission limitation proposed by the CAAPP source or the hazardous air
pollutant limitation for a case-by-case maximum achievable control
technology (MACT) proposed by the CAAPP source.

b) Parties. The owner or operator of the CAAPP source who initiates
the proceeding must be named as petitioner and the Agency must be named
as respondent.

c) Filing and service. The filing and service requirements of 35

Ill. Adm. Code lOl.Subpart$tbparts C and I will apply to the proceedings
of this Subpart.



(Source: Amended at 41 Iii. Reg.

_______

effective _

Section 106.504 Initiation of Proceedings

The owner or operator of a CAAPP source may initiate a proceeding before
the Board by serving a petition upon the Agency and filing with the

Clerk of the Board.

(Source: Amended at 41 Ill. Reg. — , effective

___________

Section 106.506 Petition Content Requirements

A petition filed under pursuant to Section 39.5(19) (a) and (e) of the
Act must include:

a) A detailed description of and justification for the emission
limitation that is being proposed for the source and an explanation of
how the emission limitation provides for the level of control required
under Section 112 of the CAA (42 USC 7412);

b) A petition filed under pursuant to Section 39.5(19) (a) of the Act
must also include justification for the Board to determine whether the
emission limitation proposed by the owner or operator of the CAAPP
source provides for the emission limitation equivalent to the emission
limitation that would apply to the source if USEPA had promulgated the

applicable emission standard under pursuant to Section 112(d) of the CAA
(42 USC 7412(d)) in a timely manner; and

c) The Agency’s notification of its refusal to adopt the CAAPP
sources proposed emission limitation or the CAAPP source’s MACT
determination.

(Source: Amended at 41 Ill. Reg. effective

____________

Section 106.510 Hearing

The Board will hold at least one public hearing. The Clerk of thc Board
will give notice of the petition and any hearing in accordance with 35
Ill. Adm. Code 101.602. The proceeding will be conducted in accordance
with 35 Ill. Adm. Code 1Ol.Subpart F, including any hearing held by
videoconference (see 35 Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg. z ‘
effective

____________

SUBPART F: CULPABILITY DETERMINATIONS FOR PARTICULATE MATTER
LESS THAN OR EQUAL TO 10 MICRONS (PM-b)

Section b06.600 General

a) Description. The provisions of this Subpart will apply to any
appeal initiated under 35 Ill. Adm. Code 212.702 by an owner or operator

of a source under pursuant to a finding by the Agency of culpability for



an exceedence of the 24-hour ambient air quality standard for
particulate matter less than or equal to 10 microns (PM-b) at 35 Ill.
Adm. Code 243.120.

ID) Parties. The owner or operator of a source who initiated the
proceeding will be named as the petitioner and the Agency will be named
as respondent.

c) Filing and service. The filing and service requirements of 35

Ill. Adm. Code 101.SubpartSuboarts C and J will apply to the proceedings
of this Subpart.

(Source: Amended at 41 Ill. Req. effective

____________

Section 106.602 Initiation of Proceedings

The owner or operator of a source may initiate a proceeding before the
Board by serving a petition for review of the Agency culpability

determination and filing the petition with the Clerk of thc Board

(Source: Amended at 41 Ill. Reg. effective

___________

Section 106.604 Petition Content Requirements

A petition for review filed under iursuant to this Subpart must include:

a) A copy of the letter, or other written communication, setting
forth the Agency’s finding of culpability;

b) A clear identification of the county in which the source is
located; and

c) A detailed description of, and justification for, the source’s
position that the Agency’s finding of culpability is incorrect.

(Source: Amended at 41 Ill. Reg. effective

___________

Section 106.608 Hearing

a) Within 14 days after a petition is filed, the Agency must publish
notice of the petition in a newspaper of general circulation in the
county in which the source is located. Within 30 days after the filing

of the petition, any person may file with the Clerk of thc Board a
request for hearing on the petition.

b) The hearing officer will schedule any hearing. The Clerk of thc
Board must give notice of the hearing in accordance with 35 Ill. Adm.
Code 101.602. The proceeding will be conducted in accordance with 35

Ill. Adm. Code lol.Subpart F including any hearing held by
videoconference (see 35 Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg. — , effective

___________



SUBPART G: INVOLUNTARY TERMINATION OF ENVIRONMENTAL
MANAGEMENT SYSTEM AGREEMENTS (EMSAs)

Section 106.702 Applicability

a) When the Agency terminates an EMSA under Section 52.3-4(b) or

(b-5) of the Act, only Section 106.704 of this Subpart applies.

b) This Subpart, except for Section 106.704, applies to proceedings
in which the Board will determine whether to terminate an EMSA.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 106.704 Termination Under Section 52.3-4(b) or (b-5) of the
Act

a) To terminate an EMSA under Section 52.3-4(b) of the Act, the
Agency must determine that the sponsor’s performance under the EMSA has
failed to:

1) Achieve emissions reductions or reductions in discharges of wastes
beyond the otherwise applicable statutory and regulatory requirements
through pollution prevention or other suitable means; or

2) Achieve real environmental risk reduction or foster environmental
compliance by other persons regulated under the Act in a manner that is
clearly superior to the existing regulatory system. [415 ILCS
5/52.3-1(b)]

b) To terminate an EMSA under Section 52.3-4(b-5) of the Act, the
Agency must determine that the sponsor’s participation in the Federal
Performance Track Program has ceased. [415 ILCS 5/52.3-4(b-5)]

c) If the Agency terminates an EMSA under Section 52.3-4(b) or (b-5)
of the Act, the sponsor may file an appeal with the Board. Appeals to

the Board will be under pursuant to 35 Ill. Adm. Code 105.Subparts A and
B.

(Source: Amended at 41 Ill. Reg.
— ,

effective

___________

Section 106.707 Notice, Statement of Deficiency, Answer

a) A proceeding to terminate an EMSA will be commenced when the
Agency serves a notice of filing and a statement of deficiency upon the
respondent and files the notice of filing and statement of deficiency
with the Clerk. (See 35 Ill. Adm. Code 101.300(b) and (c), 101.302(h),
and 101.304(c).)

b) The statement of deficiency must contain:



1) The stated basis for the respondent’s alleged deficient
performance under Section 106.712(a) of this Subpart;

2) The dates, location, nature, extent and duration of any act or
omission, and amount and other characteristics of any discharges or
emissions, alleged to violate provisions of the Act or regulations that
apply to the pilot project that the EMSA does not address;

3) The dates, location, nature, extent and duration of any act or
omission, and amount and other characteristics of any discharges or
emissions, alleged to violate the EMSA; and

4) With respect to subsections (b) (1) through (b) (3) of this Scction,
the statement of deficiency must contain sufficient detail to advise the
respondent of the extent and nature of the alleged violations to
reasonably allow the respondent to prepare a defense.

c) The respondent must file an answer within 15 days after receipt of
the statement of deficiency, unless the Board or the hearing officer
extends the 15-day period for good cause. All material allegations of
the statement of deficiency will be taken as admitted if not
specifically denied by the answer, or if no answer is filed. Any facts
that constitute an affirmative defense that would be likely to surprise
the complainant must be plainly set forth in the answer before hearing.

(Source: Amended at 41 Iii. Reg. —, effective

____________

Section 106.710 Notice of Hearing

a) Upon the filing of a statement of deficiency, a hearing officer
will be designated and the Clerk will notify the parties of the
designation. The Clcrk will assign a dockct numbcr to cach statcment of
dcficiency filcd. Any hearing will be held not later than 60 days after
the respondent files the answer, subject to any extensions ordered under
subsection (ben)
h-)- Thc Chairman of thc Board will designatc a hoaring officcr and thc
Clcrk will notify thc parties of thc dcsignation. The hearing of ficcr
may be a Mcmbcr of the Board if othcrwisc gualificd.

be_h) The hearing officer, after reasonable efforts to consult with the
parties, will set a time and place for hearing. The Board or the
hearing officer may extend the time for hearing if all parties agree or
there are extreme and unanticipated or uncontrollable circumstances that
warrant a delay. The Board or the hearing officer may delay the hearing
more than once. In each event, the Board or the hearing officer will
not delay the hearing for more than 30 days.

e) The hearing will be held under pursuant to 35 Ill. Adm. Code
lOl.Subpart F including any hearing held by videoconference (see 35
Ill. Adm. Code 101.600(b)).



4e) After the hearing officer schedules the hearing, the Clerk will
give notice of hearing in accordance with 35 Ill. Adm. Code 101. The
hearing officer or the Clerk will give notice of the hearing, at least
30 days before the hearing, to the partic under Section 106.708(b), and
to the public by public advcrtiocmcnt in a newspaper of general
circulation in the county in which the pilot project iz located.

e) The Agency must give notice of each statement of deficiency and
hearing under Section 106.708(b) at least 10 days before the hearing to:

1) All stakeholders named or listed in the EMSA; and

2) Any person who submitted written comments on the respondent’s EMSA
or participated in the public hearing on the respondents EMSA by
signing an attendance sheet or signature card under the procedures set
forth in 35 Ill. Adm. Code 187.404, if less than 100 persons attended
the public hearing on the respondent’s EMSA as indicated by signatures
on the attendance sheet or signature cards.

.f) Failure to comply with this Section is not a defense to an
involuntary termination proceeding under this Subpart, but the hearing
officer may postpone the hearing upon the motion of any person
prejudiced by a failure to comply with this Section.

(Source: Amended at 41 Ill. Reg. effective

____________

Section 106 . 712 Deficient Performance

a) For purposes of this Subpart, a respondent’s performance under its

EMSA is deficient if the Agency asserts and the Board finds that any of
the following conditions exist:

1) The respondent misrepresented the factual basis for entering into
the EMSA.

2) The respondent failed to provide access to the pilot project for
the Agency to monitor compliance with an EMSA.

3) The respondent falsified any monitoring data, record-keeping
information or reports regarding the pilot project.

4) The respondent or the owner or operator of the pilot project
failed to comply with any requirement of any federal or local
environmental law or regulation that applies to the pilot project and
that the EMSA does not address, and for which a citizen’s complaint has
been filed with a court of competent jurisdiction or the appropriate
authority has sent a notice of violation, complaint or other notice of
failure to comply to the respondent or the owner or operator of the
pilot project.

5) The respondent or the owner or operator of the pilot project
failed to comply with any requirement of any State environmental law or



regulation that applies to the pilot project and that the EMSA does not
address, and for which a citizens complaint has been tiled with the
Board, or the Agency has mailed a notice of violation to the respondent
or the owner or operator of the pilot project under Section 31(a) or (b)
of the Act.

6) The respondent failed to comply with its EMSA, subject to any
grace or cure periods or rights contained in the EMSA.

b) Any Board finding of deficient performance under subsection (a) (4)
or (a) (5) of this Section will not be binding for any purpose or in any
other proceeding under the Act, other than under this Subpart.

(Source: Amended at 41 Iii. Reg. — , effective

____________

Section 106.714 Board Decision

a) The Board will prcparc a writtcn opinion and order for all final
dctcrminations that will include findings of fact (with specific pagc
rcfercnccs to principal supporting itcms of evidcncc in thc rccord) and
conclusions of law (supportcdby adcquatc rcaoning) on all material
issucs.b) Thc Board LLtJ a rcndcr JL.s The Board will make a
decision as expeditiously as practicable. The Board’s will rcndcr a
dccision as an order will that:

1) Terminate Tcrminatcs the EMSA;

2) Defer Dcfcrs termination for a specified time, not to exceed 90
days from the date of the order, during which the respondent may rectify
the deficient performance; or

3) Reject Rcjccts termination of the EMSA.

be) The Board may extend the time period under subsection (a) (2) of—
this Section for good cause.

e4) The Board may order any or all of the following:

1) Direct the respondent to cease and desist from violating the Act,
the Board’s regulations, or the EMSA;

2) Require the respondent to provide performance assurance
compensation in appropriate amounts;

3) Require the respondent to post a sufficient performance bond or
other security to assure that the respondent corrects the violation
within the time that the Board prescribes;

4) Enforce any remedy provision of the EMSA; and

5) Order other relief as appropriate.



de) The Clerk will serve the final order on the parties under pursuant
o 35 Ill. Adm. Code lO1.$ubpart C and J.publish thc ordcr and opinion
with thc votc of each Board lYlembcr recorded and will notify thc parties
required to be notified of the hearing from which the order arose of the
order and opinion.Suboarts C and J.

(Source: Amended at 41 Ill. Reg. effective

Section 106.718 Motions, Responses (Repealed)

a-)- All motions before a hearing must be presented to the hearing
officer at least 10 days before the date of the hearing.

b* The complainant’s motion to voluntarily dismiss an action as to
any or all claims must be directed to the Board and may be made orally
upon the hearing record, or may be made in writing at any time before
the Board issues its decision.

e-)- All motions must be served on all parties, including the Agency
and its representative and the hearing officer, with documentation of
service.

43- Unless made orally on the record during a hearing or unless the
hearing officer directs otherwise, a motion must be in writing, must
state the reasons for and grounds upon which the motion is made, and may
be accompanied by any affidavits or other evidence relied on and, when
appropriate, by a proposed order.

€3- Within 7 days after a written motion is served, or another period
that the Board or hearing officer may prescribe, a party may file a
response to the motion, accompanied by affidavits or other evidence. If
no response is filed, the parties will be deemed to have waived
objection to the motion, but the waiver of objection does not bind the
Board. The moving party does not have the right to reply, except as the
hearing officer or the Board permits.

#1- No oral argument will be heard on a motion before the Board unless
the Board directs otherwise. A written brief may be filed with a motion
or an answer to a motion.

+ The hearing officer may rule upon all motions, except that the
hearing officer has no authority to dismiss, or rule upon a motion to
dismiss or decide a proceeding on the merits, or for failure to state a
claim, or for want of jurisdiction, or to strike any claim or defense
for insufficiency or want of proof.

h* No interlocutory appeal of a motion may be taken to the Board from
a ruling of the hearing officer.

.i+ After the hearing, the Board may review the hearing officer’s
rulings. The Board will set aside the hearing officer’s ruling only to
avoid material prejudice to the rights of a party. The hearing officer,
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e+ An int , haG all the rights of original party, cxccpt that
thc Board may limit thc right3 of thc intcrvcnor in accordance with 35
Ill. Adm. Codc 101.402.

(Source:
Amende4.1 at 41 Iii. Reg.

—,

effective

Section 106 . 722 Continuances (Repealed)

Thc hcaring officcr will grant a motion to continue an involuntary
tcrmination procccding undcr thio Subpart when juoticc rcguire3. All
motions to continue must bc supportcd by an affidavit or written motion

... person rn” m-n A7-H-h knowlcdc mfbefore thc heari; ZZ._ y—h
the f:ot:i that thc m” .

that y involuntary tcrminati under thi. . .

procccding cxpeditiouly, the Board may ordcr actions that it dccm
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(Source: Repealed at 41 Ill. Reg.
, effective

Section 106.724 Discovery, Admissions (Repealed)

if a mcmbcr of thc Board, may vote upon motions to rcvicw his or her
rulings as hearing officer.

±)- Unless thc Board ordcrs or this Subpart providc otherwiDe, the
filing of a motion will not stay the proceeding or extend the time to
perform any act.

(Source: Repealed at 41 Ill. Reg. effective

Section 106.720 Intervention

a-)- Upon timely written motion and subject to the need to conduct an
orderly and expeditious hearing, the Board will permit a person to
intervene in an involuntary termination proceeding under this Subpart if
the person submitted written comments on the respondent’s EMSA or
participated in the public hearing on the respondentz EMSA by signing
an attendance sheet or signature card at hearing under the procedures
set forth in 35 Ill. Adm. Code 187.404, or is named or listed in the
respondent’s EM$A as a stakeholder, and if the Board’s final order may
adversely affect the person.

ID-)- The movant must file the motion to intervene with the Board in
accordance with 35 Ill. Adm. Code 101.302(h) and serve a copy on each
party in accordance with 35 Ill. Adm. Code 101.304(c) not later than 48
hours before the hearing. The Board may permit a person to intervene at
any time before the beginning of the hearing when that person shows good
cause for the delay.



a-)- Discovery, cxccpt reguet3 to producc documcnts, admit factø and
tatc the identity and location of pcron with knowlcdgc of facts, a
ct forth in ubcction Cli) of this Section, i not permittcd un1c thc
hcaring officcr orders othcrwiso.

b-- Rcgarding any mattcr not privilcgcd, thc hcaring officcr may order
a party to producc documcnt and to Gtatc thc idcntity and location of
pcrton with knowlcdgc of facto upon thc writtcn regucot of any party
whcn partic cannot agrcc on thc legitimatc opc of thc rcgucot3. It
i not a ground for objcction that thc documents will bc inadmisiblc at
hearing if the information sought appears rca3onably calculatcd to lcad
to the dicovcry of admioiblc cvidcncc or i rclcvant to the oubject
mattcr involvcd in the pending procecding.
€3- The hcaring officer may order a party:

:+ To state the identity and location of pcrson with knowledge of
relevant facts.

+ To produce evidence that a party controls or possesses so that it
may be inspected, copied or duplicated. The order may grant the right
t-o r-easonably inspect the pilot project.

d+ The hearing officer may at any time on his or her own initiative,
or on motion of any party or witness, make a protective order as justice
requires. The protective order may deny, limit, condition or regulate
discovery to prevent unreasonable delay, expense, harassment, or
oppression, or to protect non disciosable materials from disclosure
consistent with Sections 7 and 7.1 of the Act and 35 Ill. Adm. Code 130.

e)- All objections to rulings of the hearing officer must be made in
the record.

f+ Sections 106.718(d), Ce), (f), (g), (h), (i) and (j) of this
Subpart apply regarding procedures to rule on objections.

g+ Failure to comply with any ruling may subject the person to
sanctions under 35 Ill. Adm. Code lOl.Subpart H.

h3- A party may serve on any other party, no sooner than 15 days after
the Agency files the statement of deficiency, a written request that the
latter admit the truth of any specified relevant fact set forth in the
request.

i:-)- A party may serve on any other party, no sooner than 15 days after
the Agency files the statement of deficiency, a written request to admit
to the genuineness of any relevant documents described in the request.
C-opics of the document must be served with the request unless copies
have already been furnished.

+)- Each of the matters of fact and the genuineness of each document
of which admission is requested is admitted unless, within 15 days after
service under subsection (h) or (i) of this Section, the party to whom



thc rcgucst is dircctcd ervc upon thc party rcgucting thc admission
cithcr a sworn ztatcmcnt that dcnics pecifica11y thc mattor on which
thc admiion i rcgucstod or that pcts forth in dctail the reasons why
thc party cannot truthfully admit or dcny thoo mattcrs or writtcn
objections on thc ground that somc or all of thc rcgucstcd admissions
arc privilcgcd or irrclcvant or that the regucst is othcrwi3e impropcr
in whoic or in part. If a party objccts in writing to a part of thc
rcguct, the rcmaindcr of thc rcguc3t must bo anwcrcd within thc period
designated in the rcguct. A denial must fairly meet the subtancc of
the rcguetcd admieion. If good faith requireD that a party deny only
p part, or reguirce qualification, of a matter of which an admisoion is
requested, the party must specify so much of it as is true and deny only
the remainder. The hearing officer will hear any objection to a request
or to an answer upon prompt notice and motion of the party making the
request.

k* Any admission made under this Section is for t1e purpose of the
pending proceeding only. It does not constitute an admission by the
party for any other purpose and may not be used against the party in any
other proceeding.

(Source: Repealed at 41 Ill. Reg. —, effective

Section 106.726 Subpoenas (Repealed)

a-)- Upon any party’s timely motion to the Board, or on motion of the
hearing officer or the Board, the hearing officer or the Board may issue
a subpoena to attend a hearing. The subpoena may include a command to
produce evidence reasonably necessary to resolve the matter under
consideration, subject to this Subpart’s limitations on discovery. A
copy of the subpoena must be served upon the Clerk.

h-)- Every subpoena must state the title of the- proceeding and command
each person to whom it is directed to attend and give testimony at the
time and place specified.

e+ The hearing officer or the Board, upon motion made promptly and in
any event at or before the time specified for compliance with the
subpoena, may quash or modify the subpoena if it is unreasonable and
oppressive.

Failure of tness to comply with a Board subpoena may subject
the witness u sanctions under 35 Ill. Adm. Code lOl.Subpart H.

(Source: Repealed at 41 Ill. Reg.
—.

effective

_____________

Section 106.728 Settlement Procedure



a) All parties to any proceeding in which a settlement or compromize
is proposed must tile with the Clerk before the time of the scheduled
hearing a written statement, signed by the parties or their authorized
representatives, that outlines the nature of, the reasons for, and the
purpose to be accomplished by, the settlement. The statement must
contain:

1) A full stipulation of all material facts that pertain to the
nature, extent and causes of the alleged violations;

2) The nature of the relevant parties operations and control
equipment;

3) Any explanation for past failures to comply and an assessment of
the impact on the public from the failure to comply;

4) Details about future plans for compliance, including a description
of additional control measures and the dates on which they will be
implemented; and

5) The proposed performance assurance payment, if any.

b) If an agreed settlement is filed under this Section, the Board may
dismiss the proceeding without holding a hearing.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 106.730 Authority of Hearing Officer, Board Members, and Board
Assistants (Repealed)

take all necessary action to avoid delay, to maintain order, and to
ensure development of a clear and complete record. The hearing officer
has all powers ncccosary to these ends, including the authority to:

-:+ Issue discovery orders;

+ Rule upon objections to discovery orders;

•3+ Make protective orders as justice requires, which may deny, limit,
condition or regulate discovery to prevent unreasonable delay, expense,
harassment, or oppression, or to protect materials from disclosure by
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-]:-9+ Prccnt
thc Board; and

b* All hearings undcr this Subpart will lic public, and any poron not
a party and not othcrwisc a witncs for a party may submit writtcn
statcmcnts rolcvant to the subjcct mattor of thc hcaring. Any party may
croo cxaminc any pcrson who submits a statcmcnt. If thc pcrson i not

+ Examinc witnosscs o1ely to clarify the record of the hearing.
Whcn any party is not rcprcscntcd by counsel, the hearing officcr may
cxaminc and cross cxaminc any witncs to in3ure a clear and complctc
record. Howcvcr, thc hcaring officer may not cxcludc exhibits or other
teotimony bccauoc of the examination unleo all partieo agree; and

+ Except a otherwise provided, consider and rule as justice may
require upon motions appropriate to an adjudicative proceeding.

b-)- Any Board Member or assistant to a Board Member present at the
hearing may advise the hearing officer and may interrogate witneszes,
but does not have the authority to rule on objections or motions or to
overrule the hearing officer during the hearing.

(Source:
Repealed at 41 Iii. Reg. —, effective

Section 106.732 Order and Conduct of Hearing (Repealed)

a-)- The following will be the order of all involuntary termination
hearings under this Subpart, unless modified by the hearing officer for
good cause:

-:+ Present, argue and dispose of preliminary motions on the matters
that the statement of deficiency raises;

+ Present opening statements;

;+ Complainant’s case in chief;

4+ Respondent’s case in chief;

-5+ Complainant’s case in rebuttal;

4* Statements from interested citizens, as the hearing officer
authorizGs;

+ Complainant’s opening argument, which may include legal argument;

+ Respondent’s closing argument, which may include legal argument;

+ Complainant’s closing argument, which may include legal argument;

submitting transcript to



statcmcnt may bc strickcn from thc rccord. Thc hcaring officcr will
pcrmit any pcron to offcr rcaonablc oral testimony whethcr or not a
party to the procccding3.

e-)- All witnesos will bc sworn.

4)- At thc conclusion of thc hcaring, thc hcaring officcr will make a
statcment about thc credibility of witncsscs. This statcmcnt will bc
based upon thc hcaring officcr’s lcgal judgment and cxpericncc and will
indicatc whether hc or she finds crcdibility to be at issuc in the
procccding and if so, the reasons why. This statcmcnt will bccomc a
part of thc official rccord and will be transmitted by thc hearing
officer to each of the parties. No other statement will be made or be
appropriate unless the Board orders otherwise.

(Source: Repealed at 41 Iii. Reg.
—,

effective

Section 106.734 Evidentiary Matters (Repealed)

The provisions of 35 Ill. Adm. Code 101 regarding admissible evidence,
written narrative testimony, official notice, viewing premises,
admitting business records, examining adverse parties or agents and
hostile witnesses and compelling them to appear at hearing, and
amendment and variance of pleadings and proof will apply to proceedings
under this Subpart.

(Source: Repealed at 41 Iii. Reg. —, effective

Section 106.736 Post-Hearing Procedures (Repealed)

The provisions of 35 Ill. Adm. Code 101 regarding default, transcripts,
the record, briefs and oral arguments will apply to proceedings under
this Subpart.

(Source: Repealed at 41 Iii. Reg. —, effective

Section 106.738 Motion After Entry of Final Order (Repealed)

Within 35 days after the Board adopts a final order, any party may file
a motion to rehear, modify or vacate the order or for other relief.
Restonse to the motion must be filed within 14 days after the motion is

Zk motion filed within 35 days stays enforcement of the finalfiled
order.

I

(Source: Repealed at 41 Iii. Reg. —, effective

____________

Section 106.740 Relief from Final Orders (Repealed)
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mi9takcs. Thc Board may do oo on it own initiative or on the motion of
any party and aftcr notico, if any, a the Board orders. During thc
pcndcncy of an appcal, the Board may corrcct thc mistakes bcforc thc
appeal is dockctcd in thc appcllatc court. Whilc thc appeal i pcnding,
thc Board may corrcct thc mi3takcs with loavc of the appcllatc court.

3- on motion and upon tcrm that arc ju3t, thc Board may rclicve a
party or a party’s lcgal rcprcscntativc from a final ordcr, for the
following:

:+ Newly dicovcred evidence that by due diligence could not have
been discovered in time under Section 106.714 of this Subpart;

+ Fraud (whether previously denominated intrinsic or extrinsic),
misrepresentation, or other misconduct of an adverse party; or
;+ Void order.

e+ A motion under this Section does not affect the finality of a
Board order or suspend the operation of a Board order. The motion must
be filed in the same proceeding in which the Board entered the order but
the motion i not a continuation of the proceeding. The motion must be
supported by affidavit or other appropriate showing a to matters not of
record. All parties muzt be notified under Section 106.708(b) of this
Subpart.

4)- This motion must be filed with the Board within 60 days after
entry of the order.

(Source: Repealed at 41 Iii.

Reg. ,
effective

____________

SUBPART H: AUTHORIZATIONS UNDER THE REGULATION
OF PHOSPHORUS IN DETERGENTS ACT

Section 106.800 General

a) Description. This Subpart applies to any person who files a
petition for Board authorization to use cleaning agents that contain
phosphorus of an amount exceeding O.5 by weight as provided in Section
5(e) of the Regulation of Phosphorus in Detergents Act [415 ILCS
92/5 (e) ]

b) Parties. The person filing the petition for authorization must be
named the petitioner.

c) Filing and Service. The filing and service requirements of 35

Ill. Adm. Code 1O1.SubpartSubarts C and J will apply to the proceedings
of this Subpart.

(Source: Amended at 41 Iii. Reg. — , effective

____________



Section 106.804 Initiation of Proceeding

The petitioner must file the petition for authorization with the Clerk—
of ti-ic Board and must serve one copy upon the Agency.

(Source: Amended at 41 Iii. Reg. — , effective

____________

Section 106.806 Petition Content Requirements

The petition must contain the following information:

a) A written statement, signed by the petitioner or an authorized
representative, concerning the cleaning agent containing excess
phosphorus for which authorization is sought and outlining a description
of the cleaning agent and its phosphorus content, the duration of, the
reasons for, and the basis of the authorization sought, consistent with

the burden of proof stated in Section 106.812 of this Part;

b) The nature of the petitioner’s operations;

c) Any other information that may be required by Section 5 of the
Regulation of Phosphorus in Detergents Act.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 106.810 Hearing

The Board will hold a public hearing in an authorization proceeding only
if a hearing is requested by the petitioner, the Agency, or any other
person within 14 days after the filing of any reply under Section
106.808(b) . The hearing officer will schedule the hearing. The Clerk
will give notice of hearing in accordance with 35 Ill. Adm. Code 101.
The proceedings will be in accordance with 35 Ill. Adm. Code 101.Subpart

F including any hearing held by videoconference (see 35 Ill. Adm. Code
101.600(b)).

(Source: Amended at 41 Ill. Reg.
—.

effective

____________

SUBPART I: AUTHORIZATIONS FOR CERTAIN LANDSCAPE WASTE AND
COMPOST APPLICATIONS AND ON-FARM COMPOSTING FACILITIES

Section 106.900 General

a) Applicability. This Subpart applies to any person who files a
petition for Board authorization concerning an individual site to:

1) Apply apply landscape waste or composted landscape waste at a rate
greater than the agronomic rates of 20 tons per acre per year , under—
pursuant to Section 21(q) and (q) (2) of the Act; or



2) Operate operate an on-farm composting facility constituting more
than 2% of the property’s total acreage, under pursuant to Section
21(q) (3) of the Act.

b) Demonstration. Any person who files a petition for Board
authorization under this Subpart must demonstrate that the sites soil
characteristics or crop needs require a higher rate. [415 ILCS 5/21(q)
and (q) (3) (A)]

c) Parties. The person filing the petition for authorization must be
named the petitioner and the Agency must be named the respondent.

d) Filing and Service. The filing and service requirements of 35
Ill. Adm. Code 1O1.SubpartSuboarts C and J will apply to the proceedings—
undcr this Subpart.

(Source: Amended at 41 Ill. Reg. effective

____________

Section 106.902 Initiation of Proceeding

The petitioner must file the petition for authorization with the Clerk—
of thc Board and must serve one copy upon the Agency.

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 106.904 Petition Content Requirements

The petition must contain the following information:

a) A written statement, signed by the petitioner or an authorized
representative, concerning the property for which authorization is
sought, outlining a description of the specific percentage of the
property or the specific application rate sought and the duration of,
the reasons for, and the basis for the authorization sought, consistent
with the burden of proof stated in Section 106.914;

b) The nature of the petitioner’s operations;

c) Any other applicable information that may be required by Section

21(q) of the Act, including: but not limited to

1) A &—map of the location where land application or composting would
take place;

2) A a—description of the uses of the surrounding areas; the method
for nutrient calculations;

31 The the soil sampling analysis for samples taken within one year
prior to the filing of the petition in accordance with the sampling
protocols of subsections (e) and (f);



4) The the intended crop or planting; a description of any additives
to the landscape waste;

I 5) The thc method for incorporating the landscape waste or compost
into the soil;

I 6) The thc maximum time between acceptance of landscape waste or
compost and its incorporation into soil;

I 7) The thc weather conditions under which incorporation will occur;
the method of minimizing stormwater/snowmelt runoff;

8) A a—screening plan to ensure materials accepted do not contain
materials other than landscape waste;

I 9) Aa contingency plan that describes methods for dealing with
emergency situations and methods for the removal of material that is not
landscape waste from incoming loads; and

I 10) The thc method of preventing nuisance conditions such as vectors,
odors, litter or dust.

d) For demonstrations under Section 106 . 914 (a) , a plan, including
soil tczting, in accordance with subsections (e) and (f) that includes
soil testing and no less than once every five years, to showshows when
application of landscape waste or composted landscape waste at rates
greater than an agronomic rate of 20 tons per acre per year will be, or
will continue to be, beneficial to the site’s soil characteristics or
crop needs. Such a plan must specify any soil parameters to be

I analyzed, such as soil organic content and nutrients-i- and any limits on
them.

e) Soil samples collected that will represent the entire landscape
waste or composted landscape waste application site.

I 1) Soil Plow Zone - one soil sample must shall be collected per 8
acres of application site area to a depth of 12 inches. Each soil

I sample taken must shall be a homogeneous mixture composed of at least 10
subsamples randomly collected within the 8-acre area.

2) Soil Profiles - one soil core sample per 8 acres of land
application site must shall be obtained to a depth of 5 feet using a
soil tube or soil auger type implement. Soil cores must shall be divided
into 5 —one foot subsamples and each subsample must shall be analyzed
separately.

I 3) Soil sample collection under pursuant to subsections (a) and (b)
may be modified by the Board upon request by the petitioner after
considering the application rate of the landscape waste or composted

I landscape waste-i- and the continuity of soil types of the application
site.



f) Soil analysis performed in accordance with the following
references, unless equivalent results can be obtained by other methods.

The petitioner must shall demonstrate that equivalent results are
obtainable based on the nature of the test methodology, the nature of
the parameter, and the level of statistical accuracy.

1) Physical Testing Methods
Methods of Soil Analysis - Part 1, Physical and Mineralogical Properties
(1986) , Soil Science Society of America (SSSA) and American Society of
Agronomy, Inc. (ASA) , 5585 Guilford Road, Madison, Wisconsin 53711.

2) Chemical Testing Methods
Methods of Soil Analysis - Part 3, Chemical Methods (1996) , Soil Science
Society of America (SSSA) and American Society of Agronomy, Inc. (ASA),
5585 Guilford Road, Madison, Wisconsin 53711.

3) For the purposes of this Subpart I, the Board incorporates by
reference the soil test methods listed in subsections (f) (1) and (f) (2)
This incorporation includes no later amendments or editions.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 106.906 Petition Notice Requirements

a) The petitioner must shall submit to the Board proof that, within
14 days after the filing of the petition, it has published notice of the
filing of the petition by advertisement in a newspaper of general
circulation in the area likely to be affected by the petitioners
activity that is the subject of the Section 21(q) petition.

b) Notice Requirements. The information in the notice must be
presented so as to be understood in accordance with the context of this
Section 5 requirements.

1) The title of the notice must be in the following form: “Notice of
Petition For Authorization Under 415 ILCS 5/21(q) by (petitioner’s name)
before the Illinois Pollution Control Board”.

2) The notice must contain the name and address of the petitioner and
the statement that the petitioner has filed with the Board an
authorization petition under Section 21 (q)

3) The notice must also provide the date upon which the petition was
filed, the Board docket number, the proposed authorization, a general
description of the petitioner’s activity that is the subject of the
authorization proceeding and the location of the petitioner’s activity.
This information must bc prcscnted so as to bc understood in accordancc
with thc context of this Scction’s roquircmcnts.

4) The concluding portion of the notice must read as follows:



‘Any person may cause a public hearing to be held in the above-described
authorization proceeding by filing a hearing request with the Illinois
Pollution Control Board within 21 days after the date of the publication
of this notice. The hearing request should clearly indicate the docket
number for the adjusted standard proceeding, as found in this notice,

and must be mailed to the Clerk of thc Board, Illinois Pollution Control
Board, 100 W. Randolph Street, Suite 11-500, Chicago, Illinois 60601.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 106.912 Hearing

a) Any person can request that a public hearing be held in an
authorization proceeding. The requests must be filed not later than 21
days after the date of the publication of the petition notice in

accordance with Section 106.906. Requests for hearing must should make
reference to the Board docket number assigned to the proceeding. A copy
of each timely hearing request will be mailed to the petitioner and

Agency by the Clerk of thc Board. Participation by the public at the
hearing must be in accordance with 35 Ill. Adm. Code 101.110 and
101.628. The Board may also, in its discretion, hold a public hearing
when it determines a public hearing is advisable.

b) When all parties and participants who have requested a hearing

under pursuant to this Subpart have withdrawn their requests for a
hearing, the hearing will not be held unless the Board, in its
discretion, deems it advisable.

c) The hearing officer will set a time and place for the hearing.
The hearing officer will attempt to consult with the petitioner and the
Agency before scheduling a hearing.

(Source: Amended at 41 Ill. Reg. effective

____________

SUBPART K: ALTERNATIVE THERMAL EFFLUENT LIMITATIONS PURSUANT TO SECTION
316(a) OF THE CLEAN WATER ACT AND 35 ILL. ADM. CODE 304.141(c)

Section 106.1105 General

a) Description. This Subpart applies to any point source that
discharges pollutants to waters of the United States who seeks to
demonstrate, under pursuant to 35 Ill. Adm. Code 304.141(c) and section
316(a) of the Clean Water Act that any effluent limitation proposed for
the control of a thermal component of any discharge from such source
will require effluent limitations more stringent than necessary to
assure the protection and propagation of a balanced, indigenous
population of shellfish, fish, and wildlife in and on the body of water
into which the discharge is to be made.

b) Parties. The person making the demonstration must be named the
petitioner. The Agency must be named as a respondent. Any interested
person may become a participant in the alternative thermal effluent



, a

limitation demonstration proceeding in accordance with 35 Iii. Adm. Code
101.110 and 101.628.

c) Filing and Service. The filing and service requirements of 35

Iii. Adm. Code 101.$ubpartSuboarts C and J apply to the proceedings of
this Subpart.

(Source: Amended at 41 Iii. Reg. — , effective _)

Section 106.1110 Definitions

In addition to these definitions, all definitions of the Illinois

Environmental Protection Act [415 ILCS 5]-- and 35 Ill. Adm. Code 301,
apply to this Subpart. For the purpose of this Subpart:

“Alternative thermal effluent limitations” means all effluent
limitations or standards of performance for the control of the thermal
component of any discharge that are established under 35 Ill. Adm. Code
304.141(c), Section 316(a) of the CWA and this Subpart.

“CWA” means the Federal Water Pollution Control Act, as amended-i- (33 USC
1251 et seq., Public Law 92-500 enacted by Congress October 18, 1972, as
amended by the Clean Water Act, Public Law 95-217, enacted December 12,
1977, as amended).

“Representative important species” means species that are
representative, in terms of their biological needs, of a balanced,
indigenous community of shellfish, fish, and wildlife in the body of
water into which a discharge of heat is made.

“Balanced, indigenous community” is synonymous with the term “balanced,
indigenous population” in the CWA and means a biotic community typically
characterized by diversity, the capacity to sustain itself through
cyclic seasonal changes, presence of necessary food chain species, and
by a lack of domination by pollution tolerant species. Such a community
may include historically non-native species introduced in connection
with a program of wildlife management and species whose presence or
abundance results from substantial, irreversible environmental
modifications. Normally, however, such a community will not include
species whose presence or abundance is attributable to the introduction
of pollutants that will be eliminated by compliance by all sources with
section 301(b) (2) of the CWA; and may not include species whose presence
or abundance is attributable to alternative thermal effluent limitations

imposed under pursuant to this Subpart or through regulatory relief from
otherwise applicable thermal limitations under Chapter I of Subtitle C
or standards granted by the Board.

(Source: Amended at 41 Ill. Reg.
— ,

effective

___________

Section 106.1115 Early Screening



a) Prior to filing a petition for an alternative thermal effluent
limitation, the petitioner must submit the following early screening
information to the Agency:

1) A description of the alternative thermal effluent limitation
requested;

2) A general description of the method by which the discharger
proposes to demonstrate that the otherwise applicable thermal discharge
effluent limitations are more stringent than necessary;

3) A general description of the type of data, studies, experiments
and other information that the discharger intends to submit for the
demonstration; and

4) A proposed representative important species list and supporting
data and information.

b) Within 30 days after the early screening information is submitted

under subsection (a) , the petitioner must shall consult with the Agency
to discuss the petitioners early screening information.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 106.1120 Detailed Plan of Study

a) Within 60 days after the early screening information is submitted

under pursuant to Section 106.1115, the petitioner must ohall submit to
the Agency a detailed plan of study that the petitioner will undertake
to support its alternative thermal effluent limitation demonstration.

b) The petitioner must shall specify the nature and extent of the
following types of information to be included in the plan of study:

1) biological, hydrographical, and meteorological data;

2) physical monitoring data;

3) engineering or diffusion models;

4) laboratory studies;

5) representative important species; and

6) other relevant information.

c) In selecting representative important species, the petitioner must
crive special consideration must ohall bc given to species mentioned in
applicable water quality standards.



E

d) The petitioner must shall provide any additional information or
studies that the Agency subsequently determines necessary to support the
alternative thermal effluent limitation demonstration, including such
field or other studies as may be necessary to select representative
important species.

e) In making the alternative thermal effluent limitation

demonstration, the petitioner must shall consider any information or
guidance published by USEPA to assist in making such demonstrations.

f) Within 90 days after petitioner’s submittal of its detailed plan
of study, the Agency must shall respond in writing, either approving the
detailed plan of study and representative important species or
recommending necessary revisions.

g) After receiving the Agency’s response under pursuant to subsection
(f) , or after 90 days have passed with no Agency response, the
petitioner may proceed with the plan of study with or without making the
Agency’s recommended revisions. The petitioner must shall complete the
plan of study prior to filing the petition for an alternative thermal
effluent limitation with the Board.

(Source: Amended at 41 Ill. Reg. z ‘
effective

____________

Section 106.1125 Initiation of Proceeding

After completion of the plan of study under pursuant to Section
106.1120, the petitioner may file a petition for an alternative thermal
effluent limitation with the Clerk of thc Board and must serve one copy
on the Agency and one copy on DNRthc Illinois Dcpartment of Natural
Rcsourccs.

(Source: Amended at 41 Ill. Reg.

_______

effective

____________

Section 106.1130 Contents of Petition

A petition for an alternative thermal effluent limitation must include
the following:

a) Information providing a general plant description, including,
as applicable:

1) Generating capacity;

2) Type of fuel used;

3) Operating characteristics of the condenser cooling system;

4) History of the load factor of the plant for the last 5 years;

5) Projected load factors of the plant for the next 5 years;



6) Estimated date of retirement for each unit at the plant and any
plans for additional units at the plant;

7) History of plant shutdowns for the last 5 years;

8) Planned and emergency shutdowns with frequency and duration for
the last 5 years; and

9) Planned and projected shutdowns with frequency and duration for
the next five years;

b) Description of Method for Heat Dissipation:

1) Type of system used (such as once-through, mechanical, and draft
cooling towers) in narrative form; and

2) Summary information on temperature of discharge to receiving
waters in narrative form;

c) A summary of compliance or non-compliance with thermal
requirements at the facility in the past five years;

d) The detailed plan of study submitted to the Agency under pursuant
e Section 106.1120(a) and the Agency’s written response under pursuant
to—Section 106.1120(f);

e) The results of the studies conducted under pursuant to the
detailed plan of study submitted under Section 106.1120, including, but
not limitcd to:

1) background on the proposed thermal standards;

2) information on data collection program and methodologies;

3) summaries of physical, chemical, biological and technical data
supporting the demonstration, along with a discussion of the data; and

4) criteria or methodology used to assess whether a balanced
indigenous community of shellfish, fish and wildlife will be maintained
in the receiving waters and the protection of threatened and endangered
species;

f) Any additional information or studies, including information or
guidance published by USEPA, that the petitioner judges to be
appropriate to support the alternative thermal effluent limitation
demonstration ; and

g) A statement of the requested relief, including:

1) the alternative thermal effluent limitation;



t., —

2) any relief from the mixing zone regulations in 35 Iii. Adm. Code
302.102, if applicable; and

3) any other relief sought.

(Source: Amended at 41 Iii. Reg.
—.

effective

____________

Section 106.1135 Petition Notice Requirements

a) Within 14 days after the filing of the petition, the petitioner
must publish notice of the filing of the petition by advertisement in a
newspaper of general circulation in the county where the facility is
located.

b) The notice must include:

1) The not±cc must contain thc name and address of the petitioner and
a statement it must 3tatc that the petitioner has filed with the Board a
petition for an alternative thermal effluent limitation---

2) The noticc must also providc thc date on which the petition was
filed, the Board docket number-

3) The thc regulatory standard (with appropriate Administrative Code
citation) from which the alternative thermal effluent limitation is

sought-

4) The the proposed alternative thermal effluent limitation-

5) A a—general description of the petitioners activity that is the
subject of the alternative thermal effluent limitation proceeding, and

6) The the location of the facility- and-

7) Them the concluding portion of the notice muot read as follows:

“Any person may cause a public hearing to be held in the above-described
proceeding by filing a hearing request with the Illinois Pollution
Control Board within 21 days after the date of the publication of this
notice. The hearing request should clearly indicate the docket number
for the proceeding, as found in this notice, and must be filed with the

Clerk of the Board, Illinois Pollution Control Board, 100 W. Randolph
Street, Suite 11-500, Chicago, Illinois 60601.”

(Source: Amended at 41 Ill. Reg.
—.

effective

____________

Section 106.1140 Proof of Petition Notice Requirements

Within 30 days after the filing of the petition, the petitioner must
file a certificate of publication with the Clerk of the Board, Illinois
Pollution Control Board, 100 W. Randolph Street, Suite 11 500, Chicago,
Illinois 60601. This certification must be issued by the newspaper
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( )

that published the notice and must certify when the notice was published
and the information the notice contained.

(Source: Amended at 41 Ill. Reg. —, effective

__

Section 106.1145 Recommendation and Response

a) Unless otherwise ordered by the hearing officer or the Board, the
Agency must file with the Board a recommendation within 45 days after
the filing of a petition or amended petition for an alternative thermal
effluent limitation, or when a hearing has been scheduled, at least 30
days before hearing, whichever is earlier.

b) The recommendation must state the following:

1) Whether whcthcr the Board should grant the petitioners requested
alternative thermal effluent limitation;

2) The thc rationale for the Agency’s position;

3) Whether whether the plan of study sufficiently addresses the
Agency’s response pursuant to Section 106.1120(f) of this Part;

4) Whether whether the petition has met the requirements of this
Part;

5) Any any information the Agency believes is relevant to the Board’s
consideration of the proposed alternative thermal effluent limitation;
and

6) Whether whether the Agency communicated with or received comments
from DNR the Illinois Department of Natural Resources, the United States
Fish and Wildlife Service, or USEPA and the content of those
communications.

c) The petitioner, any party to the proceeding, or any interested
person may file a response to the Agency recommendation within 21 days
after the Agency files its recommendation.

(Source: Amended at 41 Ill. Reg. —, effective

___________

Section 106.1150 Request for Public Hearing

Any person can request that a public hearing be held in a proceeding
under this Subpart. The requests must be filed with the Clerk of the
Board no later than 21 days after the date of the publication of the
petition notice in accordance with Section 106.1135. Requests for

hearing must should make reference to the Board docket number assigned
to the proceeding.

(Source: Amended at 41 Ill. Reg. —, effective

___________



Section 106.1155 Notice and Conduct of Hearing

a) The Board will shall hold a public hearing on the petition and
alternative thermal effluent limitation demonstration when one is
requested in accordance with Section 106.1150, when requested by the
petitioner, or it the Board, in its discretion, determines that a
hearing would be advisable.

b) The hearing officer will schedule the hearing.

c) The Clerk will give notice of the hearing in accordance with 35
Ill. Adm. Code 101. The proceedings will be conducted in accordance
with 35 Ill. Adm. CodelOl.Subpart F including any hearing held by
videoconference (see 35 Ill. Adm. Code 101.600(b)).—

(Source: Amended at 41 Ill. Reg. z ‘
effective

____________

Section 106.1160 Burden of Proof

a) The burden of proof is on the petitioner.

b) The petitioner must demonstrate to the satisfaction of the Board
that the otherwise applicable effluent limitations under Chapter I of
Subtitle C are more stringent than necessary to assure the protection
and propagation of a balanced, indigenous community of shellfish, fish,
and wildlife in and on the body of water into which the discharge is
made.

c) The demonstration must show that the alternative thermal effluent
limitation desired by the petitioner, considering the cumulative impact
of its thermal discharge, together with all other significant impacts on
the species affected, will assure the protection and propagation of a
balanced indigenous community of shellfish, fish, and wildlife in and on
the body of water into which the discharge is to be made.

d) Existing dischargers may base their demonstration upon the absence
of prior appreciable harm in lieu of predictive studies.

1) When the petitioner bases the alternative thermal effluent
limitation demonstration upon the absence of prior appreciable harm, the
demonstration must show:

A) That no appreciable harm has resulted from the normal component of
the discharge, taking into account the interaction of such thermal
component with other pollutants and the additive effect of other thermal
sources to a balanced, indigenous community of shellfish, fish, and
wildlife in and on the body of water into which the discharge has been
made; or

B) That despite the occurrence of such previous harm, the desired
alternative thermal effluent limitation (or appropriate modifications
thereof) will nevertheless assure the protection and propagation of a
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balanced, indigenous community of shellfish, fish, and wildlife in and
on the body of water into which the discharge is made.

2) In determining whether prior appreciable harm has occurred, the
I Board will shall consider the length of time during which the petitioner

has been discharging and the nature of the discharge.

I (Source: Amended at 41 Iii. Reg. z ‘
effective

___________

Section 106.1170 Opinion and Order

a) After an opportunity for a public hearing and upon a satisfactory
alternative thermal effluent limitation demonstration, the Board may
order the Agency to include thermal discharge effluent limitations or
standards in the petitioner’s NPDES permit that are less stringent than
those required by applicable standards and limitations if the thermal
component of the discharge, taking into account the interaction of such
thermal component with other pollutants, will assure the protection and
propagation of a balanced, indigenous population of shellfish, fish, and
wildlife in and on the body of water.

b) In granting an alternative thermal effluent limitation, the Board
may impose such conditions as may be necessary to accomplish the
purposes of the Act.

c) If the petitioner intends for the alternative thermal effluent

I limitation granted by the Board under pursuant to this Subpart to
continue beyond the expiration of the petitioner’s NPDES permit, the
petitioner must apply for renewal of the alternative thermal effluent
limitation under pursuant to Section 106.1180.

I (Source: Amended at 41 Ill. Reg.
—,

effective

___________

Section 106.1175 Post-Hearing Procedures

a) The provisions of 35 Ill. Adm. Code 101 regarding default,
transcripts, the record, motions, briefs, and oral arguments apply to
proceedings under this Subpart.

b) In addition to the provisions of 35 Ill. Adm. Code 101.520 and

I 101.902, if USEPA objects under pursuant to 40 CFR 123.44 to issuance in
the petitioner’s NPDES permit of the alternative thermal effluent

I limitation ordered by the Board, the Agency is given permission 1-cavc to
file a motion for reconsideration of the Board’s order granting the

I effluent limitation under pursuant to 35 Ill. Adm. Code 101.520 within
35 days after the Agency’s receipt of USEPA’s objection.

I (Source: Amended at 41 Ill. Reg.
—,

effective

___________

Section 106.1180 Renewal of Alternative Thermal Effluent Limitations
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a) The permittee may request continuation of an alternative thermal
effluent limitation granted by the Board, pursuant to this Subpart, as
part of its NPDES permit renewal application.

I b) Any application for renewal must should include sufficient
information for the Agency to compare the nature of the permittee’s
thermal discharge and the balanced, indigenous population of shellfish,
fish, and wildlife at the time the Board granted the alternative thermal
effluent limitation and the current nature of the petitioner’s thermal
discharge and the balanced, indigenous population of shellfish, fish,

I and wildlife. The permittee must should be prepared to support this
comparison with documentation based upon the discharger’s actual
operation experience during the previous permit term.

c) If the permittee demonstrates that the nature of the thermal
discharge has not materially changed to cause appreciable harm to the
balanced, indigenous population of shellfish, fish, and wildlife in and
on the body of water into which the discharge is made and the
alternative thermal effluent limitation granted by the Board has not
caused appreciable harm to a balanced, indigenous population of
shellfish, fish, and wildlife in and on the body of water into which the
discharge is made, the Agency may include the alternative thermal

I effluent limitation in the permittee’s pcrmitcc’s renewed NPDES permit.

d) If the nature of the thermal discharge has materially changed to
cause appreciable harm to the balanced, indigenous population of
shellfish, fish, and wildlife in and on the body of water into which the

I discharge is made matcrially or the alternative thermal effluent
limitation granted by the Board has caused appreciable harm to a
balanced, indigenous population of shellfish, fish, and wildlife in and
on the body of water into which the discharge is made, the Agency must—
ffiay not include the thermal relief granted by the Board in the
permittee’s pcrmitcc’s renewed NPDES permit. The permittee must file a
new petition and make the required demonstration under pursuant to this
Subpart before the alternative thermal effluent limitation may be
included in the permittee’s renewed NPDES permit.

(Source: Amended at 41 Ill. Reg. — , effective

___________
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R93-24 at 1 8 Iii. Reg. 4230, effective March 8, 1 994; amended in R93-30 at 1 8 111. Reg. 11579,
effective July 1 1 , 1 994; amended in R99-9 at 23 Iii. Reg. 2697, effective February 1 6, 1 999; old
Part repealed, new Part adopted in R00-20 at 25 Ill. Reg. 550, effective January 1, 2001;
amended in R04-24 at 29 111. Reg. 8817, effective June 8, 2005; amended in R10-19 at 34 Iii.
Reg. 1 1 486, effective July 23 , 20 1 0; amended in Ri 2-2 1 at 36 Iii. Reg. 923 6, effective June 7,
20 1 2; amended in Ri 2- 1 1 at 3 6 111. Reg. 1 65 8 1 , effective November 5 , 20 1 2; amended in Ri 3-
20 at 38 Ill. Reg. 6086, effective February 26, 2014; amended in R14-21 at 39 Iii. Reg. 2375,
effective January 27, 20 1 5 ; amended in Ri 5-20 at 39 Ill. Reg. 1 29 1 4, effective September 8,
2015; amended in R16-17 at 40 Ill. Reg. 7986, effective May 20, 2016; amended in R17-18 at 41
Ill. Reg.

_______,

effective

______________

SUBPART A: GENERAL PROVISIONS

Section 106.100 Applicability

a) This Part applies to adjudicatory proceedings pursuant to specific rules or
statutory provisions. Specifically, the Part applies to heated effluent, artificial
cooling lake and sulfur dioxide demonstrations. water well setback exception
proceaures, revocation and reopening of CAAPP permits, maximum achievable
control technology determinations, culpability determinations for particulate
matter less than or equal to 1 0 microns, the involuntary termination of
environmental management system agreements, authorization of use of cleaning
agents under the Regulation ofPhosphorus in Detergents [11 TT C

authorizations for certain landscape waste and pe app1icati and on-farm
composting facilities, and petitions requesting alternative thermal effluent
limitations pursuant to section 3 16(a) ofthe Clean Water Act (33 USC 1326(a))
and 35 Ill. Mm. Code 304.14 1(c).

b) This Part must be read in conjunction with 3 5 Ill. Adm. Code 1 01 , which contains
procedures generally applicable to all ofthe Boards adjudicatory proceedings. In
the event of a conflict between the requirements of 3 5 Ill. Adm. Code 101 and
those ofthis Part, the provisions ofthis Part apply.

(Source: Amended at 41 Ill. Reg.

_______,

effective

______________

Section 106.106 Petitions and Hearings

a) Each petition must contain an index that lists the documents comprising the
petition, including any exhibits, attachments, and supporting documents. All
pages ofthe petition must be sequentially numbered with the letter ‘P placed
before the number of each page. The index must show the page numbers upon
which each document comprising the petition starts and ends.

1: ERr

173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
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2 1 6 b) Hearings will be conducted underpursuant to 3 5 Ill. Adm. Code 1 01 .Subpart F,
217 including any hearing held by videoconference (see 35 Ill. Adm. Code
218 101.600(b)).
219
220 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

221
222 SUBPART B: HEATED EFFLUENT, ARTIFICIAL COOLING LAKE,
223 AND SULFUR DIOXIDE DEMONSTRATIONS
224
225 Section 106.200 General
226
227 a) Description
228
229 1) Heated Effluent Demonstration
230
23 1 A) The owner or operator of a source of heated effluent that
232 discharges 1 50 megawatts (0.5 billion British thermal units per
233 hour) or more must demonstrate in an adjudicatory proceeding
234 before the Board, underpursuant to 35 Ill. Adm. Code 302.211(f),
235 that discharges from that source have not caused and cannot be
236 reasonably expected to cause significant ecological damage to the
237 receiving waters.
238
239 B) The owner or operator must make the demonstration under
240 subsection (a)(1)(A) ofthis Section not less than 5 years nor more
241 than 6 years after operations commence.
242
243 C) If the Board finds that the proof of the owner or operator under
244 subsection (a)(1)(A) ofthis Section is inadequate, the Board’s
245 order will include a requirement that the owner or operator perform
246 appropriate corrective measures within a reasonable time as
247 determined by the Board.
248
249 2) Artificial Cooling Lake Demonstration
250
25 1 A) If a discharger wishes to have the Board establish specific thermal
252 standards for its discharge to an artificial cooling lake
253 underpursuant to 35 Ill. Adm. Code 302.21 1 (j)(5) that would apply
254 to the discharge in lieu ofthe applicable provisions ofthe thermal
255 water quality standards set forth in 35 Ill. Adm. Code 302.21 1 and
256 303, the discharger must demonstrate in an adjudicatory
257 proceeding before the Board, underpursuant to 35 Iii. Adm. Code
258 302.21 1 (j)(3), that the artificial cooling lake receiving the heated
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259 effluent will be environmentally acceptable and within the intent of
260 the Act.
261
262 B) Ifthe Board finds that the proof ofthe discharger under subsection
263 (a)(2)(A) ofthis Section is adequate, the Board will establish,
264 underpursuant to 35 Iii. Adm. Code 302.2 1 1 (j)(5), specific thermal
265 standards to be applied to the discharge to the artificial cooling
266 lake in lieu of the applicable provisions of the thermal water
267 quality standards set forth in 35 Ill. Adm. Code 302.2 1 1 and 303.
262
269 C) A Board order providing alternate thermal standards under
270 subsection (a)(2)(B) of this Section will include, but not be limited
271 to, the following conditions:
272
273 i) UnderPursuant to 35 Ill. Adm. Code 302.21 1 (j)(1), all
274 discharges from the artificial cooling lake to other waters of
275 the State must comply with the applicable provisions of 35
276 Ill. Adm. Code 302.2 1 1(b) through (e); and
277
278 ii) UnderPursuant to 35 Iii. Adm. Code 302.21 1(j)(2), the
279 heated effluent discharged to the artificial cooling lake
220 must comply with all applicable provisions of 35 Ill. Adm.
22 1 Code Subtitle C, Chapter I, except 3 5 Ill. Adm. Code
222 302.2 1 1(b) through (e).
223
224 3) Sulfur Dioxide Demonstrations. Any owner or operator of a fuel
225 combustion emission source may petition the Board, underpursuant to 35
226 Ill. Adm. Code 214. 1 85 and this Subpart, for approval of substitute
227 standards from those set forth in 35 Ill. Adm. Code 214.1 23 and 2 14.124.
228
289 b) Initiation of Proceeding. The owner or operator may initiate a heated effluent,
290 artificial cooling lake or sulfur dioxide demonstration by filing with the Clerk a
291 petition in accordance with this Subpart.
292
293 c) Parties. The owner or operator must be named the petitioner and the Agency
294 must be named the respondent.
295
296 d) filing and Service. Filing and service must be in accordance with 35 Ill. Adm.
297 Code 1O1.SubpartsSubpart C and J.
298
299 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

300
301 Section 106.202 Petition Requirements
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302
303 a) Heated Effluent Demonstration. The petition must include, where applicable, the
304 following information but may include additional information that the petitioner
305 believes will be relevant to the proceeding:
306
307 1 ) General Plant Description:
308
309 A) Generating capacity;
310
311 B) Type of fuel used;
312
3 1 3 C) Operating characteristics of the condenser cooling system;
314
3 1 5 D) History of the load factor of the plant for the time during which the
3 16 plant has operated, but for no more than the last 5 years;
317
3 1 8 E) Proj ected load factors for the life of the plant;
319
320 F) Estimated date ofretirement for each unit at the plant and any
32 1 plans for additional units at the plant;
322
323 G) History ofplant shutdowns; and
324
325 H) Planned, emergency, and projected shutdowns with frequency and
326 duration.
327
328 2) Description ofMethod for Heat Dissipation:
329
330 A) Type of system used (such as once-through, mechanical, and draft
33 1 cooling towers) in narrative form; and
332
333 B) Summary information on temperature of discharge to receiving
334 waters in narrative form.
335
336 3) Plume Studies:
337
3 3 8 A) Actual plume studies in the last 5 years correlated with plant

operation and meteorological conditions;

341 B) Theoretical plume studies for all four seasons for typical and worst
342 case conditions. Worst case conditions must be identified as worst
343 conditions ofplant load factors, precipitation, ambient water
344 temperature, and air temperature; the studies must consider the
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345 frequency of occurrence and their joint probabilities of occurrence;
346 and
-3

348 C) Theoretical plume studies that identify isotherms at 3° Fahrenheit
349 (1 .7° Centigrade) intervals down to ambient temperature indicating
350 three-dimensional effects.
351
352 4) A demonstration which may take any ofthe forms described in subsection
353 (b)(2), that discharges from the source ofheated effluent have not caused
354 and cannot be reasonably expected to cause significant ecological damage
355 to the receiving waters, including:
356
357 A) Biological studies in the last 5 years on receiving waters, including
3 5 8 species studied, location of studies, and conclusions reached,
359 including conclusions as to both the lethal and sublethal effects of
360 the thermal discharge;
361
362 B) The impact on other animal life (such as waterfowl and
363 amphibians) in the area as a result ofthe thermal discharge; and
364

C) Secondary Considerations

367 i) Possible and known impact on recreation from thermal
368 discharges; and
369
370 ii) Management practices employed or planned in order to
3 71 limit the effect of any environmental harm established
372 under this subsection (a)(4). The demonstration required
373 under this subsection (a)(4) may take any ofthe forms

described in subsection (b)(2) ofthis Section.

376 5) A citation to any prior proceedings, in which the petitioner was a party,
377 brought underpursuant to 35 Ill. Adm. Code 302.21 1(f) or (j)(3).
378
379 b) Artificial Cooling Lake Demonstration. The petition must include, where
380 applicable, the following information but may include additional information that
381 the petitioner believes will be relevant to the proceeding:
382
383 1) A demonstration that the artificial cooling lake receiving the heated
3 84 effluent will be environmentally acceptable and within the intent of the
385 Act, including:
386
3 87 A) Provision of conditions capable of supporting shellfish, fish and
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388 wildlife, and recreational uses consistent with good management
389 practices; and
390
391 B) Control ofthe thermal component ofthe dischargers effluent by a

technologically feasible and economically reasonable method.

3 94 2) The demonstration required under subsection (b)(1) of this Section may
3 95 take the form of any of the following:
396
397 A) A final environmental impact statement;
392
399 B) Pertinent provisions of environmental assessments used to prepare
400 the final environmental impact statement; or
401
402 C) A showing underpursuant to Section 3 1 6(a) of the Clean Water Act
403 (33 USC 1326).
404
405 3) A citation to any prior proceedings, in which the petitioner was a party,
406 brought underpursuant to 35 Ill. Adm. Code 302.21 1(f) or (j)(3).
407
402 c) Sulfur Dioxide Demonstration. The petition must include the following
409 information:
410
41 1 1) An explicit statement of the site-specific emission limitation (in pounds of
412 sulfur dioxide per million British thermal units (btu) actual heat input and
41 3 total pounds of sulfur dioxide per hour) that is proposed for the facility.
414
41 5 2) Emission Sources Description:
416
41 7 A) The diameter, height, exit gas temperature, and exit gas velocity
41 2 for all stacks or vents through which sulfur dioxide is emitted into
41 9 the atmosphere;
420
421 B) A description of the fuels used including type, ultimate analysis,
422 sulfur content, and heat content;
423
424 C) A description of the type of fuel combustion equipment including
425 method of firing and size (in million btu per hour capacity);
426
427 D) A topographic map of terrain within 3 0 miles of the emission
428 source or sourcessource(s);
429
430 E) A specific description ofthe location ofthe emission sources,
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431 including a plot plan; and
432
433 F) A specific description ofthe operating conditions which
434 produce maximum sulfur dioxide emissions.
435
436 3) A summary of any and all ambient air quality data collected by the owner
437 or operator ofthe source or sourcessource(s) since January 1, 1973. The
438 summary must include annual averages; maximum and second-highest
439 one-hour, 3-hour, and 24-hour averages for each month; and the number
440 oftimes the 3-hour and 24-hour sulfur dioxide standards were exceeded
441 during each month.
442
443 4) A summary of any and all meteorological data collected by the owner or
444 operator ofthe source or sourcessource(s) since January 1, 1973, if the
445 data are used in the development ofthe site-specific emission standard.
446
447 5) A complete description of and justification for all dispersion models and
448 plume rise equations that are used to develop the site-specific emission
449 limitation, including all model equations.
450
45 1 6) A description of and justification for the use of all data that were inputs to
452 the dispersion and plume rise formula used to establish the site-specific
453 emission standard. The description and justification must cover, as a
454 minimum, the following input data:
455
456 A) Stack diameters, stack heights, exit gas temperatures, and exit gas
457 velocities for all stacks and vents emitting sulfur dioxide at the
458 subject facility as well as for any other sources of sulfur dioxide
459 that were modeled;
460
461 B) All sulfur dioxide emission sources that were modeled; and
462
463 C) All meteorological data.
464
465 7) Calculated maximum ground-level concentrations using the following
466 method, or such other method (or modification ofthe hereinafier stated
467 method) that the petitioner proves to the satisfaction of the Board to be
468 acceptable.
469
470 A) Selection of simulation model:
471
472 i) Gaussian models that allow the input of hourly
473 meteorological data must be used which are appropriate for
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474 the specific location and type of source or sourcessource(s)
475 in question.
476
477 ii) Dispersion models presented in ‘Guidelines on Air Quality
478 Models’ (EPA-450/2-78-027), or those deemed by the
479 Board to be equivalent to these models must be used for
480 detailed air quality studies.
481
482 B) Selection ofmeteorological data and stack parameters:
483
484 i) The most recent 5 years ofhour-by-hour meteorological
485 data reasonably available, including wind speed, wind
486 direction, atmospheric stability, mixing height and surface
487 temperature must be used, unless the petitioner
488 demonstrates that one ofthe 5 years causes substantially
489 higher concentrations than the other four, in which case
490 detailed analyses conducted for only that “worst case” year
491 would be acceptable. Notwithstanding the previous
492 sentence, one year of on-site data may be used in lieu of the
493 5-year data requirement;
494
495 ii) Data must be from the nearest, representative, quality
496 controlled meteorological collecting site; and
497
498 iii) Stack parameters (including emission rate, stack height,
499 stack diameter, exit velocity, and exit temperature) must
500 reflect the maximum operating rate for comparison with the
501 24-hour and 3-hour sulfur dioxide standards.
502
503 C) Receptors:
504
505 i) Receptors must be located so as to ensure that the source’s
506 maximum impact is detected; and
507
508 ii) The determination of the receptor grid must be fully
509 documented in the modeling study;
510
5 1 1 D) Special conditions:
512
5 1 3 i) All special conditions that may affect the dispersion of the
5 14 effluent plume, including local terrain effects and
5 1 5 aerodynamic downwash, must be considered in the
5 16 modeling study;
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517
5 1 8 ii) If terrain is a factor in the vicinity of the source, a model
5 1 9 capable of handling variable-height receptors must be used;
520 and
521
522 iii) Ifthe computed height ofthe effluent plume is less than 2.5
523 times the height ofnearby buildings or local obstructions,
524 aerodynamic downwash must be studied and considered as
525 a possible factor in the dispersion ofthat effluent.
526
527 E) Determination of violation: The determination of whether an
528 applicable air quality increment or standard is being violated must
529 be based on the second-highest predicted concentration over the
530 receptor grid for short-term averaging times and on the highest
53 1 predicted concentration for annual averaging times. However, if
532 only one year of meteorological data is used in the short-term
533 analysis, then the highest predicted concentration may be
534 compared to the applicable standard to determine whether a
535 violation has occurred.
3-,

537 F) Other sources: Effects of other sources of sulfur dioxide must be
538 taken into account in the modeling study. Methods by which other
539 sources of sulfur dioxide may be accounted are as follows:
540
541 i) An acceptable method is to estimate the “background” from
542 monitoring data which has been subjected to adequate
543 quality control where available. When monitored data is
544 used, the background must be estimated using monitoring
545 days with meteorological conditions similar to those
546 identified as ‘worst case for the source in question; or
547
548 ii) If monitoring data is not available, then all sources of sulfur
549 dioxide having a significant impact in the area of the
550 sources impact area must be used in the simulation model.
55 1 These sources of sulfur dioxide must also be modeled at
552 their maximum allowable emission rate for any studies
553 addressing 24-hour or 3-hour averaging times.
554
555 8) Estimates ofthe frequency, characteristics, probable time of occurrence,
556 and duration ofthe meteorological conditions associated with the
557 maximum ground-level concentration of sulfur dioxide to which the
558 facility under study contributes. A description ofthe techniques used in
559 arriving at the above estimates must be included.
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560
56 1 9) Background concentrations that were determined for all meteorological
562 conditions required to be examined under subsection (c)(7) of this Section
563 and for any other meteorological conditions considered in the
564 development ofthe alternative standard.
565
566 10) A description ofthe method that was used to determine background sulfur
5 67 dioxide concentrations in the vicinity of the subj ect facility for each of the
568 meteorological conditions required to be examined under subsection (c)(7)
569 ofthis Section and for any additional meteorological conditions
570 considered in developing the alternative standard.
571
572 1 1) An evaluation and calibration of the dispersion model if air quality
573 monitoring data were available to perform the evaluation and calibration.
574
575 A statement that the procedural requirements of 40 CFR 5 1 .4 (1 977) are
576 met. At least 30 days prior to the date ofthe hearing. the petitioner must:
577
578 A1 Give notice to the public. by prominent advertisement in the Air
579 Quality Control Region affected, announcing the date, time and
580 place ofthe hearing;
581
582 ii Make available a copy ofthe petition for public inspection in at
583 least one location in the Air Quality Control Region in which the
584 source is located;
585
5 86 c:l Notify the Administrator of USEPA (through the Region V
587 Office);
588
589 P1 Notify each local air pollution control agency located within the
590 affected Air Quality Control Region; and
591
592 :l Notify, in the case of an interstate Air Quality Control Region. any
593 air pollution control agencies of other states included. in whole or
594 in part, in the Region.
595
596 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

597
Section 106.204 Additional Petition Requirements in Sulfur Dioxide Demonstrations
(Repealed)

598
599
600
601
602

In addition to meeting the petition content requirements of Section 1 06.202(c) of this Part the
petitioner must ensure that the procedural requirements of 40 CfR 5 1 .4 (1977) are met and, at
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least 30 days prior to the date ofthe hearing, petitioner must:

Give notice to the public by prominent advertisement in the Air Quality Control
Region affected announcing the date, time and place ofthe hearing;

available ;.b Make ‘ of the petition for FJblic iiion
in the Air Quality Control Region in which the source is located;

7 1 c1ThPPl

e Notify the Administrator ofU$EPA (through the Region V Office);

in at least one location

Notify each local air pollution control agency located within the affected Air
Quality Control Region; and

Notify, in the case of an interstate Air Quality Cnntrnl rn inve . ‘ 2 Regic. air polluti
control agencies of other states included, in whole or in part, in the Region.

(Source: Repealed at 41 Ill. Reg.

_______,

effective

______________

Section 106.206 Notice

The Clerk will give notice of the petition and hearing in accordance with 3 5 Ill. Adm. Code
1 01 .602 . The proceedings must be in accordance with 3 5 Ill. Adm. Code 1 01 .Subpart F
including any hearing held by videoconference (see 35 Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 Ill. Reg.

_______,

effective

______________

Section 106.208 Recommendation and Response

The Agency must file a recommendation on a petition under this Subpart as prescribed in this
Section. The petitioner or—any other party to the proceeding. or any person may file a response to
the Agency recommendation within 14 days after the filing of the recommendationservice of the
petition. Any person other than a party to the proceeding may file a response to the Agency
recommendation within 1 4 days after the Agency files the recommendation.

a) Heated Effluent Demonstration
Within 60 days after the owner or operator files the petition, the Agency must
make a recommendation to the Board on the petition. The recommendation may
include:

1) A description of the Agency’s efforts in conducting its review of the
petition;

645 2) The Agency’s conclusion as to whether discharges from the source have
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646 caused or can reasonably be expected to cause significant ecological
647 damage to the receiving waters;
648
649 3) The factual basis for the Agency’s conclusion;
650
65 1 4) Any corrective measures that the Agency recommends be taken and the
652 recommended time period to implement the measures; and
653
654 5) The Agency’s recommendation on how the Board should dispose of the
655 petition.
656
657 b) Artificial Cooling Lake Demonstration
658 Within 60 days after the owner or operator files the petition, the Agency must
659 make a recommendation to the Board on the petition. The recommendation may
660 include:
661
662 1) A description ofthe Agency’s efforts in conducting its review of the
663 petition;
664
665 2) The Agency’s conclusion as to whether the artificial cooling lake receiving
666 the heated effluent will be environmentally acceptable and within the
667 intent of the Act;
668
669 3) The factual basis for the Agency’s conclusion; and
670
671 4) The Agency’s recommendation on how the Board should dispose of the

petition.

674 c) Sulfur Dioxide Demonstration
675 Within 90 days after the filing ofthe petition the Agency must make a
676 recommendation to the Board as to be proposed site-specific emission limitation.
677 The recommendation may include, the following:
678
679 1) A description ofthe efforts made by the Agency in conducting its review;
680
68 1 2) The Agency’s conclusion as to whether the proposed site-specific emission
682 limitation is adequate to prevent violations ofthe Primary and Secondary
683 Sulfur Dioxide Ambient Air Quality Standards; and
684
685 3) The Agency’s conclusion as to what disposition should be made of the
686 petition.
687
688 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________
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689
690 SUBPART C: WATER WELL SETBACK EXCEPTION PROCEDURES
691
692 Section 106.300 General
693
694 a) Description. This Subpart applies to any owner ofa new potential route, a new
695 potentlaiprimary source other than landfihling or land treating, or new potential
696 secondary source who files a petition for an exception from the setback
697 requirements of Sections 14.2 and 14.3(e) ofthe Act underpursuant to Section
698 14.2(c) ofthe Act and this Subpart. [415 ILC$ 5/f 4.2(c)j
699
700 b) Parties. The owner filing the petition for an exception must be named the
701 petitioner and the Agency must be named the respondent. Affected well owners
702 who are not petitioners also must be named respondents.
703
704 c) Filing and service. The filing and service requirements of 35 Ill. Adm. Code
705 fOI.SubpartsSubpart C and J will apply to the proceedings ofthis Subpart.
706
707 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

708
709 Section 106.302 Initiation of Proceeding
710
71 1 a) The petitioner must file the petition for exception with the Clerk ofthe Board and
7 12 must serve one copy upon the Agency.
713
714 b) The petitioner must notify and provide a copy of the petition to the owners of
71 5 each potable water supply for which the setback requirements would be affected
71 6 by the exception.
717
71 8 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

719
720 Section 106.304 Petition Content Requirements
721
722 The petition must contain the following information:
723
724 a) A written statement, signed by the petitioner or an authorized representative,
725 outlining the scope ofthe evaluation, the nature of, the reasons for, and the basis
726 ofthe exception, consistent with the burden ofproof contained in Section 106.310
727 ofthis Part;
728
729 b) The nature of the petitioners operations and control equipment;
730
73 1 c) Documentation of service on owners required to be notified and provided with a
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732 copy ofthe petition as required by Section 106.302(b) ofthis Part, 35 Iii. Adm.
733 Code 101, and Section 14.2(c) ofthe Act; and
734
735 d) Any other information which may be required by Section 14.2 ofthe Act.
736
737 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

738
739 Section 106.308 Hearing
740
741 The Board will hold at least one public hearing in an exception proceeding. The hearing officer
742 will schedule the hearing. The Clerk will give notice ofhearing in accordance with 35 Ill. Adm.
743 Code 1 01 . The proceedings will be in accordance with 3 5 Ill. Adm. Code 1 01 .Subpart F
744 including any hearing held by videoconference (see 35 Ill. Adm. Code 10 1.600(b)).
745
746 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

747
748 SUBPART D: REVOCATION AND REOPENING OF
749 CLEAN AIR ACT PERMIT PROGRAM (CAAPP) PERMITS
750
751 Section 106.400 General
752
753 a) Description. The provisions ofthis Subpart will apply to:
754
755 1) Any revocation proceeding initiated by the Agency when it determines
756 that there are grounds to revoke and reissue a Clean Air Act Permit
757 Program (CAAPP) permit for cause, underpursuant to Section 39.5(15)(b)
758 oftheAct; and
759
760 2) Any reopening proceeding initiated by the Agency underpursuant to a
76 1 notice that there are grounds to terminate or revoke and reissue a CAAPP
762 permit for cause, underpursuant to Section 39.5(16) ofthe Act.
763
764 b) Parties.
765
766 1) In a revocation proceeding initiated by the Agency, the Agency will be
767 named as petitioner and the holder of the CAAPP permit will be named as
768 respondent.
769
770 2) In a reopening proceeding initiated by the Agency, the Agency will be
771 named as petitioner and the holder of the CAAPP permit will be named as
772 respondent.
773
774 c) Filing and service. The filing and service requirements of 35 Ill. Adm. Code
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775 1O1.SubpartsSubpart C and J will apply to the proceedings ofthis Subpart.
776

777 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

778
779 Section 106.410 Hearing
780
78 1 The Board will hold at least one public hearing. The Clerk will give notice of the petition and
782 hearing in accordance with 35 Ill. Adm. Code 101 .602. The proceeding must be conducted in
783 accordance with 35 Ill. Adm. Code 101.Subpart F. including any hearing held by
784 videoconference (see 35 Ill. Adm. Code 101.600(b)).
785
786 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

787
788 SUBPART E: MAXIMUM ACHIEVABLE CONTROL
789 TECHNOLOGY DETERMINATIONS
790
791 Section 106.500 General
792
793 a) Description. The provisions of this Subpart will apply to any proceeding initiated
794 by an owner or operator of a CAAPP source underpursuant to Section 39.5(19)(a)
795 or (e) ofthe Act challenging the Agency’s determination not to utilize the
796 hazardous air pollutant emission limitation proposed by the CAAPP source or the
797 hazardous air pollutant limitation for a case-by-case maximum achievable control
798 technology (MACT) proposed by the CAAPP source.
799
800 b) Parties. The owner or operator ofthe CAAPP source who initiates the proceeding
801 must be named as petitioner and the Agency must be named as respondent.
802
803 c) Filing and service. The filing and service requirements of 35 Ill. Adm. Code
804 101 .SubpartsSubpart C and J will apply to the proceedings of this Subpart.
805
806 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

807
808 Section 106.504 Initiation of Proceedings
809
8 1 0 The owner or operator of a CAAPP source may initiate a proceeding before the Board by serving
81 1 a petition upon the Agency and filing with the Clerk of the Board.
812
813 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

814
81 5 Section 106.506 Petition Content Requirements
816
81 7 A petition filed underpursuant to Section 39.5(1 9)(a) and (e) of the Act must include:
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818
8 1 9 a) A detailed description of and justification for the emission limitation that is being
820 proposed for the source and an explanation of how the emission limitation
821 provides for the level of control required under Section 1 12 of the CAA (42 USC
822 7412);
823
824 b) A petition filed underpursuant to Section 3 9.5(1 9)(a) of the Act must also include
825 justification for the Board to determine whether the emission limitation proposed
826 by the owner or operator of the CAAPP source provides for the emission
827 limitation equivalent to the emission limitation that would apply to the source if
828 USEPA had promulgated the applicable emission standard underpursuant to
829 Section 1 12(d) ofthe CAA (42 USC 7412(d)) in a timely manner; and
830
83 1 c) The Agency’s notification of its refusal to adopt the CAAPP source’s proposed
832 emission limitation or the CAAPP source’s MACI determination.
833
834 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

835
836 Section 106.510 Hearing
837
83 8 The Board will hold at least one public hearing. The Clerk of the Board will give notice of the
839 petition and any hearing in accordance with 35 Ill. Adm. Code 101 .602. The proceeding will be
840 conducted in accordance with 35 Ill. Adm. Code 101.Subpart F. including any hearing held by
841 videoconference (see 35 Iii. Adm. Code 101.600(b)).
842
843 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

844
845 SUBPART F: CULPABILITY DETERMINATIONS FOR PARTICULATE MATTER
846 LESS THAN OR EQUAL TO 10 MICRONS (PM-b)
847
848 Section 106.600 General
849
850 a) Description. The provisions ofthis Subpart will apply to any appeal initiated
85 1 under 3 5 Ill. Adm. Code 2 12.702 by an owner or operator of a source
852 underpursuant to a finding by the Agency of culpability for an exceedence of the
853 24-hour ambient air quality standard for particulate matter less than or equal to 10
854 micronsicrons (PM-b) at 35 Ill. Adm. Code 243.120.
855
856 b) Parties. The owner or operator of a source who initiated the proceeding will be
857 named as the petitioner and the Agency will be named as respondent.
858
859 c) Filing and service. The filing and service requirements of 35 Ill. Adm. Code
860 1 01 . SubpartsSubpart C and J will apply to the proceedings of this Subpart.
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861

862 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

863
864 Section 106.602 Initiation of Proceedings
865
866 The owner or operator of a source may initiate a proceeding before the Board by serving a
867 petition for review of the Agency culpability determination and filing the petition with the Clerk
868 of the Board.
869
870 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

871
872 Section 106.604 Petition Content Requirements
873
874 A petition for review filed underpursuant to this Subpart must include:
875
876 a) A copy ofthe letter, or other written communication, setting forth the Agency’s
877 finding of culpability;
878
879 b) A clear identification ofthe county in which the source is located; and
880
88 1 c) A detailed description of, and justification for, the source’s position that the

Agency’s finding of culpability is incorrect.

884 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

885
886 Section 106.608 Hearing
887
888 a) Within 14 days after a petition is filed, the Agency must publish notice of the
889 petition in a newspaper of general circulation in the county in which the source is
890 located. Within 30 days after the filing ofthe petition, any person may file with
891 the Clerk of the Board a request for hearing on the petition.
892
893 b) The hearing officer will schedule any hearing. The Clerk of the Board must give
894 notice ofthe hearing in accordance with 35 Ill. Adm. Code 101 .602. The
895 proceeding will be conducted in accordance with 35 Ill. Adm. Code 101 .Subpart
896 F, including any hearing held by videoconference (see 35 Iii. Adm. Code
897 101.600(b)).
898
899 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

900
901 SUBPART G: INVOLUNTARY TERMINATION OF ENVIRONMENTAL
902 MANAGEMENT SYSTEM AGREEMENTS (EMSAs)
903
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904 Section 106.702 Applicability
905
906 a) When the Agency terminates an EMSA under Section 52.3-4(b) or (b-5) of the
907 Act, only Section 106.704 ofthis Subpart applies.
908
909 b) This Subpart, except for Section 1 06.704, applies to proceedings in which the
91 0 Board will determine whether to terminate an EMSA.
911
912 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

913
914 Section 106.704 Termination Under Section 52.3-4(b) or (b-5) ofthe Act
915
916 a) To terminate an EMSA under Section 52.3-4(b) of the Act, the Agency must
91 7 determine that the sponsor’s performance under the EMSA has failed to:
918
91 9 1) Achieve emissions reductions or reductions in discharges ofwastes
920 beyond the otherwise applicable statutory and regulatory requirements
921 through pollution prevention or other suitable means, or
922
923 2) Achieve real environmental risk reduction orfoster environmental
924 compliance by otherpersons regulated under the Act in a manner that is
925 clearly superior to the existing regulatory system. [415 ILCS 5/52.3-1(b)]
926
927 b) To terminate an EMSA under Section 52.3-4(b-5) ofthe Act, the Agency must
928 determine that the sponsors partic;pation in the Federal Performance Track
929 Program has ceased. [41 5 ILCS 5/52.3-4(b-5)]
930
93 1 c) Ifthe Agency terminates an EMSA under Section 52.3-4(b) or (b-5) ofthe Act,
932 the sponsor may file an appeal with the Board. Appeals to the Board will be
933 underpursuant to 35 Ill. Adm. Code 1 05.Subparts A and B.
934
935 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

936
937 Section 106.707 Notice, Statement of Deficiency, Answer
938
939 a) A proceeding to terminate an EMSA will be commenced when the Agency serves
940 a notice of filing and a statement of deficiency upon the respondent and files the
941 notice of filing and statement of deficiency with the Clerk. (See 35 Ill. Adm. Code
942 101.300(b) and (c), 101.302(h), and 101.304(c).)
943
944 b) The statement of deficiency must contain:
945
946 1) The stated basis for the respondent?s alleged deficient performance under
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947 Section 106.712(a) ofthis Subpart;
948
949 2) The dates, location, nature, extent and duration of any act or omission, and
950 amount and other characteristics of any discharges or emissions, alleged to
951 violate provisions ofthe Act or regulations that apply to the pilot project
952 that the EMSA does not address;
953
954 3) The dates, location, nature, extent and duration of any act or omission, and
955 amount and other characteristics of any discharges or emissions, alleged to
956 violate the EMSA; and
957
958 4) With respect to subsections (b)(f) through (b)(3)-ofthis Section, the
959 statement of deficiency must contain sufficient detail to advise the
960 respondent of the extent and nature of the alleged violations to reasonably
96 1 allow the respondent to prepare a defense.
962
963 c) The respondent must file an answer within 1 5 days after receipt of the statement
964 of deficiency, unless the Board or the hearing officer extends the 1 5-day period
965 for good cause. All material allegations ofthe statement ofdeficiency will be
966 taken as admitted if not specifically denied by the answer, or if no answer is filed.
967 Any facts that constitute an affirmative defense that would be likely to surprise
968 the complainant must be plainly set forth in the answer before hearing.
969
970 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

971
972 Section 106.710 Notice of Hearing
973
974 a) Upon the filing of a statement of deficiency, a hearing officer will be designated
975 and the Clerk will notify the parties ofthe designation.The Clerk will assign a
976 docket number to each statement of deficiency filed. Any hearing will be held not
977 later than 60 days after the respondent files the answer, subject to any extensions
978 ordered under subsection (be).
979
980 h The Chairman ofthe Board will designate a hearing officer and the Clerk will
98 1 notify the parties of the designation. The hearing officer may be a Member of the

Board if otherwise qualified.

984 be) The hearing officer, after reasonable efforts to consult with the parties, will set a
985 time and place for hearing. The Board or the hearing officer may extend the time
986 for hearing if all parties agree or there are extreme and unanticipated or
987 uncontrollable circumstances that warrant a delay. The Board or the hearing
988 officer may delay the hearing more than once. In each event, the Board or the
989 hearing officer will not delay the hearing for more than 30 days.



JCAR35O I 06-1 701466r01

990
991 cd) The hearing will be held underptirsuant to 35 Iii. Adm. Code 101 .Subpart F
992 including any hearing held by videoconference (see 35 Iii. Adm. Code
993 101.600(b)).
994
995 cie) After the hearing officer schedules the hearing. the Clerk will give notice of
996 hearing in accordance with 35 Ill. Adm. Code 1 01 .The hearing officer or the
997 Clerk will give notice of the hearing, at least 3 0 days before the hearing, to the
998 parties under Section 106.708(b), and to the public by public advertisement in a
999 newspaper ofgeneral circulation in the county in which the pilot project is

1000 located.
1001
1 002 çf) The Agency must give notice of each statement of deficiency and hearing under
1 003 Section 1 06.708(b) at least 10 days before the hearing to:
1004
1 005 1) All stakeholders named or listed in the EMSA; and
1006
1 007 2) Any person who submitted written comments on the respondents EMSA
1 008 or participated in the public hearing on the respondent’s EMSA by signing
1 009 an attendance sheet or signature card under the procedures set forth in 35
1 0 1 0 Ill. Adm. Code 1 87.404, if less than 1 00 persons attended the public
101 1 hearing on the respondent’s EMSA as indicated by signatures on the
1 01 2 attendance sheet or signature cards.
1013
1 014 fg) Failure to comply with this Section is not a defense to an involuntary termination
101 5 proceeding under this Subpart, but the hearing officer may postpone the hearing
1 01 6 upon the motion of any person prejudiced by a failure to comply with this
1017 Section.
1018
1019 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1020
1021 Section 106.712 Deficient Performance
1022
1023 a) For purposes ofthis Subpart, a respondent’s performance under its EMSA is
1024 deficient if the Agency asserts and the Board finds that any of the following
1025 conditions exist:
1026
1027 1) The respondent misrepresented the factual basis for entering into the
1028 EMSA.
1029
1030 2) The respondent failed to provide access to the pilot project for the Agency
1 03 1 to monitor compliance with an EMSA.
1032
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1033 3) The respondent falsified any monitoring data, record-keeping information
1034 or reports regarding the pilot project.
1035
1036 4) The respondent or the owner or operator ofthe pilot project failed to
1 037 comply with any requirement of any federal or local environmental law or
1038 regulation that applies to the pilot project and that the EMSA does not
1039 address, and for which a citizens complaint has been filed with a court of
1 040 competent jurisdiction or the appropriate authority has sent a notice of
1 041 violation, complaint or other notice of failure to comply to the respondent
1 042 or the owner or operator of the pilot project.
1043
1 044 5) The respondent or the owner or operator of the pilot proj ect failed to
1 045 comply with any requirement of any State environmental law or regulation
1046 that applies to the pilot project and that the EMSA does not address, and
1 047 for which a citizens complaint has been filed with the Board, or the
1 048 Agency has mailed a notice of violation to the respondent or the owner or
1 049 operator of the pilot project under Section 3 1(a) or (b) of the Act.
1050
1 05 1 6) The respondent failed to comply with its EMSA, subject to any grace or
1 052 cure periods or rights contained in the EMSA.
1053
1 054 b) Any Board finding of deficient performance under subsection (a)(4) or (a)(5) of
1 055 this Section will not be binding for any purpose or in any other proceeding under
1 056 the Act, other than under this Subpart.
1057
1058 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1059
Section 106.714 Board Decision

The Board Ti1l prepare a written opinion and order for all final determinations
that will include findings of fact (with specific page references to principal
supporting items of evidence in the record) and conclusions of law (supported by
adequate reasoning) on all material issues.

1060
1061
1062 a)
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075

13) The Board will make awill render its decision as expeditiously as practicable.
The Board’s orderBoard will render a decision as an order that:

1) TerminateTerminates the EMSA;

2) DeferDefers termination for a specified time, not to exceed 90 days from
the date of the order, during which the respondent may rectify the
deficient performance; or
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any relevant documents described in the request. Copies of the document must be
served with the request unless copies have already been furnished.

Each of the matters of fact and the genuineness of each document of which
admission is requested is admitted unless, within 1 5 days after service under
subsection (h) or (i) of this Section, the party to whom the request is directed
serves upon the pay requesting the admission either a sworn statement that
denies specifically the matters on which the admission is requested or that sets
forth in detail the reasons why the party cannot truthfully admit or deny those
matters or written obj ections on the ground that some or all of the requested
admissions are privileged or irrelevant or that the request is otherwise improper in
whole or in part. Ifa party objects in writing to a part ofthe request, the
remainder of the request must be answered within the period designated in the
request. A denial must fairly meet the substance of the requested admission. If
good faith requires that a party deny only a part, or requires qualification, of a
matter of which an admission is requested, the party must specify so much of it as
is true and deny only the remainder. The hearing officer will hear any objection
to a request or to an answer upon prompt notice and motion ofthe party making
the request.

k Any admission made under this Section is for the purpose ofthe pending
proceeding only. It does not constitute an admission by the party for any other
purpose and may not be used against the pay in any other proceeding.

(Source: Repealed at 41 Ill. Reg.

_______,

effective

______________

Section 106.726 Subpoenas (Repealed)

Upon any party’s timely motion to the Board, or on motion ofthe hearing officer
or the Board, the hearing officer or the Board may issue a subpoena to attend a
hearing. The subpoena may include a command to produce evidence reasonably
necessary to resolve the matter under consideration, subject to this Subpart’s
limitations on discovery. A copy ofthe subpoena must be served upon the Clerk.

Every subpoena must state the title ofthe proceeding and command each person
to whom it is directed to attend and give testimony at the time and place specified.

The hearing officer or the Board, upon motion made promptly and in any event at
or before the time specified for compliance with the subpoena, may quash or
modify the subpoena if it is unreasonable and oppressive.

1205
1206
1207
1208
1209
1210
1211
1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227
1228
1229
1230
1231
1232
1233
1 ‘‘V•
ILi

1235
1236
1237
1238
1239
1240
1241
1242
1243
1244
1245
1246
1247

d Failure of any witness to comply with a Board subpoena may subject the witness
to sanctions under 3 5 Ill. Adm. Code 101 .Subpart H.
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1248

1249 (Source: Repealed at 41 Iii. Reg.

______,

effective

_____________

1250
1251 Section 106.728 Settlement Procedure
1252
1253 a) All parties to any proceeding in which a settlement or compromise is proposed
1254 must file with the Clerk before the time ofthe scheduled hearing a written
1255 statement, signed by the parties or their authorized representatives, that outlines
1256 the nature of, the reasons for, and the purpose to be accomplished by, the
1257 settlement. The statement must contain:
1258
1259 1) A full stipulation of all material facts that pertain to the nature, extent and
1260 causes ofthe alleged violations;
1261

2) The nature ofthe relevant parties’ operations and control equipment;

1264 3) Any explanation for past failures to comply and an assessment of the
1265 impact on the public from the failure to comply;
1266
1267 4) Details about future plans for compliance, including a description of
1268 additional control measures and the dates on which they will be
1269 implemented; and
1270
127 1 5) The proposed performance assurance payment, if any.
1272
1273 b) If an agreed settlement is filed under this Section, the Board may dismiss the
1274 proceeding without holding a hearing.
1275
1276 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1277
1278 Section 106.730 Authority ofilearing Officer, Board Members, and Board Assistants
1279 (Repealed)
1280
1281 a The hearing officer has the duty to conduct a fair hearing, to take all necessary
1282 action to avoid delay, to maintain order, and to ensure dev1nnmnf of a clear and
1283 complete record. The hearing officer has all powers necessary to these ends,
1284 including the authority to:
1285
1286 14 Issue discovery orders;
1287
1288 2) Rule upon objections to discovery orders;
1289
1290 3- Make protective orders as justice requires, which may deny, limit,
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1303
1304
1305
1306
1307
1308
1309
1310
1311
1312
1313
1314
1315
1316
1317
1318

1323
1324
1325
1326
1327
1328
1329
Ii
I ‘-r-
Iii

1332
1333

4

condition or regulate discovery to prevent unreasonable delay, expense,

harassment, or oppression, or to protect materials from disclosure by the
party Tho obtains the materials;

Administer oaths and affirmations;

Rule upon offers ofproof, ri’ . .. . . ,

- •-r A upon objections
C, • 106.732(b) ofthis “

1291
1292
1293
1294
1295
1296
1297
1298
1299

introducing evidence, subj ect to

1 3 00 6 Regulate the course of the hearings and the conduct of the parties and their
1301 counsel;
1302

7) Examine witnesses solely to clarify the record ofthe hearing. When any
party is not represented by counsel, the hearing officer may examine and
cross-examine any witness to insure a clear and complete record.
However, the hearing officer may not exclude exhibits or other testimony
because ofthe examination unless all parties agree; and

Except as otherwise provided, consider and rule as justice may require

b)

upon motions appropriate to an adjudicative proceernng.

Any Board Member or assistant to a Board Member present at the hearing may
advise the hearing officer and may inteffogate witnesses, but does not have the

(- ,. objections or motions or to overrule the hearing officer duringauthority

the hearing.

(Source: Repealed at 41 Ill. Reg.

_______,

effective

_____________

1 3 1 9 Section 106.732 Order and Conduct of Hearing (Repealed)
1320
1 321 a) The following will be the order of all involuntary termination hearings under this
1322 Subpart, unless modified by the hearing officer for good cause:

1-) Present, argue and dispose of preliminary motions on the matters that the
statement of deficiency raises;

2 Present opening statements;

3-) Complainant’s case in chief;

in chief;

5 Complainant’s case in rebuttal;
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1
IZ)

Statements from interested citizens, as the hearing officer autnorizes;

1337 7 Complainant’s opening argument, which may include legal argument;
1338
1339 Respondents closing argument, which may include legal argument;
1340
1341 9 Complainant’s closing argument, which may include legal argument;
1342
1 343 4-0) Present aim nroiw g mpjpii ueiure submitting the transcript to the
1344 Board; and
1345
1 346 1-4-) A schedule to submit briefs to the Board.
1347
1348 h All hearings under this Subpart will be public, and any person not a party and not
1 349 otherwise a witness for a party may submit written statements relevant to the
1 3 50 subject matter of the hearing. Any pay may cross-examine any person who
1351 submits a statement. Ifthe person is not available to be cross-examined upon
1352 timely request, the written statement may be stricken from the record. The hearing
1353 officer will permit any person to offer reasonable oral testimony whether or not a
1354 party to the proceedings.
1355
1356 e All witnesses will be sworn.
1357
1 3 5 8 d At the conclusion of the hearing, the hearing officer will make a statement about
1359 the credibility of witnesses. This statement will be based upon the hearing
1 360 officers legal judgment and experience and will indicate whether he or she finds
1 361 credibility to be at issue in the proceeding and so, the reasons why. This
1362 statement will become a part ofthe official record and will be transmitted by the
1363 hearing officer to each ofthe parties. No other statement will be made or be
1 364 arnrooriate unless the Board orders otherwise.
1365
1366 (Source: Repealed at 41 Ill. Reg.

_______,

effective

_____________

1367
1368 Section 106.734 Evidentiary Matters (Repealed)
1369
1 3 70 The provisions of 3 5 Ill. Adm. Code 1 0 1 regarding admissible evidence, written narrative
1 37 1 testimony, official notice, viewing premises, admitting business records, examining adverse
1372 parties or agents and hostile witnesses and compelling them to appear at hearing, and amendment

and variance ofpleadings and proofwill apply to proceedings under this Subpart.

1375 (Source: Repealed at 41 Ill. Reg.

_______,

effective

_____________

1376



The Board may at any time conect errors in orders or other parts of the record that
arise from oversight or omission or clerical mistakes. The Board may do so on its
own initiative or on the motion ofany party and after notice, ifany, as the Board
orders. During the pendency of an appeal, the Board may correct the mistakes
before the appeal is docketed in the appellate court. While the appeal is pending,
the Board may correct the mistakes with leave ofthe appellate court.

13) On motion and upii terms that arc j-ust, the Board may relieve a party r a party’s
legal representative from a final order, for the following:

4-) Newly discovered evidence that by due diligence could not have been
discovered in time under Section 106.714 ofthis Subpart;

2) Fraud (whether previously denominated intrinsic or extrinsic),
misrepresentation, or other misconduct of an adverse party; or

; Void order.

e A motion under this Section does not affect the finality of a Board order or
suspend the operation of a Board order. The motion must be filed in the same
proceeding in which the Board entered the order but the motion is not a
continuation of the proceeding. The motion must be supported by affidavit or
other appropriate showing as to matters not ofrecord. All parties must be notified
under Section 106.708(b) ofthis Subpart.

JCAR35O1O6-1701466r01

Section 106.736 Post-Hearing Procedures (Rcpealed)

The provisions of35 Ill. Adrn. Code 101 regarding default, transcripts, the record, briefs and oral
arguments will apply to proceedings under this Subpart.

(Source: Repealed at 41 Iii. Reg.

_______,

effective

______________

Section 106.738 Motion After Entry ofFinal Order (Repealed)

Within 3 5 days after the Board adopts a final order, any party may file a motion to rehear,
modify or rpcate the order or for other relief Response to the motion must be filed within 14
days afier the motion is filed. A motion filed within 3 5 days stays enforcement of the final order.

(Source: Repealed at 41 Ill. Reg.

_______,

effective

_____________

Section 106.740 Relief from Final Orders (Repealed)

1377
I 378
1-,
12

1380
1381
1382
1 ‘ On
IJöi
in
Ii

1385
1386
1387
1388
1389
1390
1391
1392
1 nnn
1iIi

1396
1397
1398
1399
1400
1401
1402
1403
1404
1405
1406
1407
1408
1409
1410
1411
1412
1413
1414
1415
1416
1417
1418
1419 d This motion must be filed with the Board within 60 days afier entry of the order.
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1420

1421 (Source: Repealed at 41 Iii. Reg.

_______,

effective

_____________

1422
1423 SUBPART H: AUTHORIZATIONS UNDER THE REGULATION
1424 Of PHOSPHORUS IN DETERGENTS ACT
1425
1426 Section 106.800 General
1427
1428 a) Description. This Subpart applies to any person who files a petition for Board
1429 authorization to use cleaning agents that containphosphorus ofan amount
1430 exceeding 0.5% by weight as provided in Section 5(e) ofthe Regulation of
1 43 1 Phosphorus in Detergents Act [4 1 5 ILCS 92/5(e)].
1432
1433 b) Parties. The person filing the petition for authorization must be named the
1434 petitioner.
1435
1436 c) Filing and Service. The filing and service requirements of 35 Ill. Adm. Code
1437 101.SubpartsSubpart C and J will apply to the proceedings ofthis Subpart.
1438
1439 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1440
1441 Section 106.804 Initiation of Proceeding
1442
1443 The petitioner must file the petition for authorization with the Clerk of the Board and must serve
1444 one copy upon the Agency.
1445
1446 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1447
1448 Section 106.806 Petition Content Requirements
1449
1450 The petition must contain the following information:
1451
1452 a) A written statement, signed by the petitioner or an authorized representative,
1453 concerning the cleaning agent containing excess phosphorus for which
1454 authorization is sought and outlining a description ofthe cleaning agent and its
1455 phosphorus content, the duration of, the reasons for, and the basis of the
1456 authorization sought, consistent with the burden of proof stated in Section
1457 106.812 ofthis Part;
1458
1459 b) The nature ofthe petitioner’s operations;
1460
1461 c) Any other information that may be required by Section 5 ofthe Regulation of
1462 Phosphorus in Detergents Act.
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1463

1464 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

1465
1466 Section 106.810 Hearing
1467
1468 The Board will hold a public hearing in an authorization proceeding only ifa hearing is
1469 requested by the petitioner, the Agency, or any other person within 14 days after the filing of any
1470 reply under Section 1 06.808(b). The hearing officer will schedule the hearing. The Clerk will
1471 give notice ofhearing in accordance with 35 Ill. Adm. Code 101. The proceedings will be in
1472 accordance with 35 Ill. Adm. Code 1O1.$ubpart F, including any hearing held by
1473 videoconference (see 35 Ill. Adrn. Code 101.600(b)).
1474
1475 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1476
1477 SUBPART I: AUTHORIZATIONS FOR CERTAIN LANDSCAPE WASTE AND
1478 COMPOST APPLICATIONS AND ON-FARM COMPOSTING FACILITIES
1479
1480 Section 106.900 General
1481
1482 a) Applicability. This Subpart applies to any person who files a petition for Board
1483 authorization concerning an individual site to:
1484
1485 1) Applyapply landscape waste or composted landscape waste at a rate
1486 greater than the agronomic rates of2O tons per acre per year,
1487 underpursuant to Section 21(q) and (q)(2) of the Act; or
1488
1489 2) Operateoperate an on-farm composting facility constituting more than 2%
1490 of the property’s total acreage, underpursuant to Section 21(q)(3) of the
1491 Act.
1492
1493 b) Demonstration. Any person who files a petition for Board authorization under
1494 this Subpart must demonstrate that the site’ soil characteristics or crop needs
1495 require a higher rate. [415 ILCS 5/21(q) and (cij(3)(A)J
1496
1497 c) Parties. The person filing the petition for authorization must be named the
1498 petitioner and the Agency must be named the respondent.
1499
1500 d) Filing and Service. The filing and service requirements of 35 Ill. Adm. Code
1501 101 .SubpartsSubpart C and J will apply to the proceedings under this Subpart.
1502
1 503 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1504
1505 Section 106.902 Initiation of Proceethng
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1 549 KI Aa screening plan to ensure materials accepted do not contain materials
1550 other than landscape waste;
1551
1 552 2; M contingency plan that describes methods for dealing with emergency
1 553 situations and methods for the removal of material that is not landscape
1 554 waste from incoming loads; and
1555
1 556 LQ;i Thcthe method ofpreventing nuisance conditions such as vectors, odors,
1 557 litter or dust.
1558
1 559 d) For demonstrations under Section 1 06.914(a), a plan, including soil testing, in
1 560 accordance with subsections (e) and (f). that includes soil testing and, no less than
1 561 once every five years, showsto show when application of landscape waste or
1 562 composted landscape waste at rates greater than an agronomic rate of 20 tons per
1 563 acre per year will be, or will continue to be, beneficial to the sites soil
1 564 characteristics or crop needs. Such a plan must specify any soil parameters to be
1 565 analyzed, such as soil organic content and nutrients and any limits on them.
1566
1 567 e) Soil samples collected that will represent the entire landscape waste or composted
1 568 landscape waste application site.
1569
1570 1) Soil Plow Zone — one soil sample mustshall be collected per 8 acres of
1 571 application site area to a depth of 12 inches. Each soil sample taken
1 572 mustshal4 be a homogeneous mixture composed of at least 1 0 subsamples
1 573 randomly collected within the 8:acre area.
1574
1 575 2) Soil Profiles — one soil core sample per 8 acres of land application site
1 576 shall be obtained to a depth of 5 feet using a soil tube or soil auger
1 577 type implement. Soil cores rnustshall be divided into 5 one foot
1 578 subsamples and each subsample rnustshafl be analyzed separately.
1579
1 580 3) Soil sample collection underpursuant to subsections (a) and (b) may be
1 5 81 modified by the Board upon request by the petitioner afier considering the
1 5 82 application rate of the landscape waste or composted landscape waste and
1 583 the continuity of soil types ofthe application site.
1584
1 585 f) Soil analysis performed in accordance with the following references, unless
1586 equivalent results can be obtained by other methods. The petitioner mustshal4
1 5 87 demonstrate that equivalent results are obtainable based on the nature of the test
1588 methodology, the nature ofthe parameters and the level of statistical accuracy.
1589
1590 1 ) Physical Testing Methods
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1634 authorization proceeding by filing a hearing request with the Illinois
1635 Pollution Control Board within 21 days after the date ofthe publication of
1636 this notice. The hearing request should clearly indicate the docket number
1 637 for the adjusted standard proceeding, as found in this notice, and must be
1638 mailed to the Clerk ofthe Board, Illinois Pollution Control Board, 100 W.
1 639 Randolph Street, Suite 1 1 -500, Chicago, Illinois 6060 1 .

1640
1641 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1642
1643 Section 106.912 Hearing
1644
1 645 a) Any person can request that a public hearing be held in an authorization
1 646 proceeding. The requests must be filed not later than 2 1 days after the date of the
1647 publication ofthe petition notice in accordance with Section 106.906. Requests
1 648 for hearing mustshould make reference to the Board docket number assigned to
1 649 the proceeding. A copy of each timely hearing request will be mailed to the
1 650 petitioner and Agency by the Clerk of the Board. Participation by the public at
1 65 1 the hearing must be in accordance with 3 5 Ill. Adm. Code 1 01 . 1 10 and 1 01 .628.
1 652 The Board may also, in its discretion, hold a public hearing when it determines a
1 653 public hearing is advisable.
1654
1655 b) When all parties and participants who have requested a hearing underpursuant to
1 656 this Subpart have withdrawn their requests for a hearing, the hearing will not be
1 657 held unless the Board, in its discretion, deems it advisable.
1658
1659 c) The hearing officer will set a time and place for the hearing. The hearing officer
1 660 will attempt to consult with the petitioner and the Agency before scheduling a
1661 hearing.
1662
1 663 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

1664
1665 SUBPART K: ALTERNATIVE THERMAL EFFLUENT LIMITATIONS PURSUANT TO
1666 SECTION 316(a) OF THE CLEAN WATER ACT AND 35 ILL. ADM. CODE 304.141(c)
1667
1668 Section 106.1105 General
1669
1 670 a) Description. This Subpart applies to any point source that discharges pollutants to
1 671 waters of the United States who seeks to demonstrate, underpursuant to 3 5 Ill.
1 672 Adm. Code 304. 141 (c) and section 3 1 6(a) ofthe Clean Water Act, that any
1673 effluent limitation proposed for the control of a thermal component of any
1 674 discharge from such source will require effluent limitations more stringent than
1 675 necessary to assure the protection and propagation of a balanced, indigenous
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1 676 population of shellfish, fish, and wildlife in and on the body of water into which
1 677 the discharge is to be made.
1678
1679 b) Parties. The person making the demonstration must be named the petitioner. The
I 680 Agency must be named as a respondent. Any interested person may become a
1 68 1 participant in the alternative thermal effluent limitation demonstration proceeding
1682 in accordance with 35 Ill. Adm. Code 1 01 . 1 10 and 101.628.
1683
1684 c) Filing and Service. The filing and service requirements of 35 Ill. Adm. Code
1685 1O1.SubpartsSubpart C and J apply to the proceedings ofthis Subpart.
1686
1687 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1688
1689 Section 106.1110 Definitions
1690
1 691 In addition to these definitions, all definitions of the Illinois Environmental Protection Act [415
1692 ILCS 5] and 35 Ill. Adm. Code 301, apply to this Subpart. For the purpose ofthis Subpart:
1693
1 694 ‘Alternative thermal effluent limitations” means all effluent limitations or
1 695 standards of performance for the control of the thermal component of any
1 696 discharge that are established under 3 5 Ill. Adm. Code 3 04. 1 4 1 (c), Section 3 16(a)
1697 ofthe CWA and this Subpart.
1698
1699 “CWA” means the Federal Water Pollution Control Act, as amended (33 USC
1700 1251 et seq., Public Law 92-500 enacted by Congress October 18, 1972, as
1701 amended by the Clean Water Act, Public Law 95-217, enacted December 12,
1702 1977, as amended).
1703
I 704 ‘Representative important species” means species that are representative, in terms
1705 of their biological needs, of a balanced, indigenous community of shellfish, fish,
1706 and wildlife in the body of water into which a discharge of heat is made.
1707
1 708 “Balanced, indigenous community” is synonymous with the term “balanced,
1 709 indigenous population” in the CWA and means a biotic community typically
1 71 0 characterized by diversity, the capacity to sustain itself through cyclic seasonal
1 71 1 changes, presence of necessary food chain species, and by a lack of domination
1712 by pollution tolerant species. Such a community may include historically non-
1 71 3 native species introduced in connection with a program of wildlife management
1 7 14 and species whose presence or abundance results from substantial, irreversible
1 71 5 environmental modifications. Normally, however, such a community will not
1 7 1 6 include species whose presence or abundance is attributable to the introduction of
1 71 7 pollutants that will be eliminated by compliance by all sources with section
1718 301(b)(2) ofthe CWA; and may not include species whose presence or abundance
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171 9 is attributable to alternative thermal effluent limitations imposed underpursuant to
1 720 this Subpart or through regulatory relief from otherwise applicable thermal
1 721 limitations under Chapter I of Subtitle C or standards granted by the Board.
I 722
1723 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1724
1725 Section 106.1115 Early Screening
1726
1 727 a) Prior to filing a petition for an alternative thermal effluent limitation, the
I 728 petitioner must submit the following early screening information to the Agency:
1729
1730 1) A description of the alternative thermal effluent limitation requested;
1731
1732 2) A general description ofthe method by which the discharger proposes to
1733 demonstrate that the otherwise applicable thermal discharge effluent
1 734 limitations are more stringent than necessary;
1735
1 73 6 3) A general description of the type of data, studies, experiments and other
1737 information that the discharger intends to submit for the demonstration;
1732 and
1739
1 740 4) A proposed representative important species list and supporting data and
1741 information.
1742
1743 b) Within 30 days after the early screening information is submitted under
1 744 subsection (a), the petitioner rnustshal4 consult with the Agency to discuss the
1 745 petitioner’s early screening information.
1746
1747 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1748
1749 Section 106.1120 Detailed Plan of Study
1750
1 75 1 a) Within 60 days after the early screening information is submitted underpursuant
1752 to Section 106. 1 1 1 5, the petitioner mustshal4 submit to the Agency a detailed plan
1 753 of study that the petitioner will undertake to support its alternative thermal
1 754 effluent limitation demonstration.
1755
1756 b) The petitioner mustshafl specify the nature and extent ofthe following types of
1 757 information to be included in the plan of study:
I 758
1759 1) biological, hydrographical, and meteorological data;
1760
1761 2) physical monitoring data;
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1762
1 763 3) engineering or diffusion models;
1764
1 765 4) laboratory studies;
1766
1767 5) representative important species; and
1768
1 769 6) other relevant information.
1770
1 771 c) In selecting representative important species, the petitioner must give special
1 772 consideration shall be given to species mentioned in applicable water quality
1773 standards.
1774
1 775 d) The petitioner mustshal4 provide any additional information or studies that the
1 776 Agency subsequently determines necessary to support the alternative thermal
1 777 effluent limitation demonstration, including such field or other studies as may be
1 778 necessary to select representative important species.
1779
1 780 e) In making the alternative thermal effluent limitation demonstration, the petitioner
178 1 mustshal1 consider any information or guidance published by USEPA to assist in
1 782 making such demonstrations.
1783
1784 f) Within 90 days afler petitioner’s submittal of its detailed plan of study, the
1 785 Agency musts1ial4 respond in writing, either approving the detailed plan of study
1 786 and representative important species or recommending necessary revisions.
1787
1 788 g) After receiving the Agency’s response underpursuant to subsection (f), or after 90
1789 days have passed with no Agency response, the petitioner may proceed with the
1790 plan of study with or without making the Agency’s recommended revisions. The
1791 petitioner mustshal4 complete the plan of study prior to filing the petition for an
1792 alternative thermal effluent limitation with the Board.
1 7fl’
I ru

1794 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

1795
1796 Section 106.1125 Initiation of Proceeding
1797
1 798 Afler completion of the plan of study underpursuant to Section 1 06. 1 120, the petitioner may file
1 799 a petition for an alternative thermal effluent limitation with the Clerk of the Board and must
1 800 serve one copy on the Agency and one copy on DNRthe Illinois Department of Natural
1801 Resources.
1802
1 803 (Source: Amended at 4 1 Ill. Reg.

_______,

effective

______________

1804
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1805 Section 106.1130 Contents of Petition
I 806
1 807 A petition for an alternative thermal effluent limitation must include the following:
1808
1 809 a) Information providing a general plant description, including, as applicable:
1810
1 8 1 1 1 ) Generating capacity;
1812
1813 2) Type offuelused;
1814
1 8 1 5 3) Operating characteristics of the condenser cooling system;
1816
1 8 17 4) History of the load factor of the plant for the last 5 years;
1818
1 819 5) Projected load factors of the plant for the next 5 years;
1820
1 821 6) Estimated date of retirement for each unit at the plant and any plans for
1 822 additional units at the plant;
1823
1 824 7) History ofplant shutdowns for the last 5 years;
1825
1 826 8) Planned and emergency shutdowns with frequency and duration for the
1827 last 5 years; and
1822
1 829 9) Planned and projected shutdowns with frequency and duration for the next
1830 five years;
1831
1 832 b) Description of Method for Heat Dissipation:
1233
1 834 1) Type of system used (such as once-through, mechanical, and draft cooling

towers) in narrative form; and

1 837 2) Summary information on temperature of discharge to receiving waters in
1 838 narrative form;
1239
1 840 c) A summary of compliance or non-compliance with thermal requirements at the
1 84 1 facility in the past five years;
1242
1 843 d) The detailed plan of study submitted to the Agency underpursuant to Section
1 844 1 06. 1 120(a) and the Agency’s written response underpursuant to Section
1845 106.1120(f);
1846
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1 847 e) The results of the studies conducted underpursuant to the detailed plan of study
1 848 submitted under Section 106.1 120, including, but not limited to:
1849
I 850 1) background on the proposed thermal standards;
I 851
1 852 2) information on data collection program and methodologies;
1853
1854 3) summaries ofphysical, chemical, biological and technical data supporting
1 855 the demonstration, along with a discussion ofthe data; and
1856
1 857 4) criteria or methodology used to assess whether a balanced indigenous
1 858 community of shellfish, fish and wildlife will be maintained in the
1 859 receiving waters and the protection ofthreatened and endangered species;
1860
1 861 f) Any additional information or studies, including information or guidance
1 862 published by USEPA, that the petitioner judges to be appropriate to support the
1 863 alternative thermal effluent limitation demonstration; and
1864
1 865 g) A statement ofthe requested relief including:
1866
1 867 1) the alternative thermal effluent limitation;
1868
1869 2) any relief from the mixing zone regulations in 35 Ill. Adm. Code 3 02.102,
1870 ifapplicable; and
1 871
1 872 3) any other relief sought.
1873
1 874 (Source: Amended at 4 1 Ill. Reg.

_______,

effective
1875
1876 Section 106.1135 Petition Notice Requirements
1877
1 878 a) Within 14 days afier the filing ofthe petition, the petitioner must publish notice of
1 879 the filing ofthe petition by advertisement in a newspaper of general circulation in
1 880 the county where the facility is located.
1881
1 882 b) The notice must include:
1883
1 884 II The notice must contain the name and address ofthe petitioner and a
1 885 statementit must state that the petitioner has filed with the Board a petition
1 886 for an alternative thermal effluent limitation;
1887
1 888 2 The notice must also provide the date on which the petition was filed, the
1 889 Board docket number;
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1890
1 891 j Thethe regulatory standard (with appropriate Administrative Code

citation) from which the alternative thermal effluent limitation is sought

1 894 41 Ththe proposed alternative thermal effluent limitation
1895
1 896 _) Aa general description of the petitioners activity that is the subject of the
1 897 alternative thermal effluent limitation proceeding. and
1898
1899 :l Ththe location ofthe facility; anch
1900
I 901 ii In theThe concluding portion of the notice must read as ronows:
I 902
1903 “Any person may cause a public hearing to be held in the above-described
1 904 proceeding by filing a hearing request with the Illinois Pollution Control
1 905 Board within 21 days afler the date of the publication of this notice. The
1 906 hearing request should clearly indicate the docket number for the
1 907 proceeding, as found in this notice, and must be filed with the Clerk of the
1908 Board, Illinois Pollution Control Board, 100 W. Randolph Street, Suite 11-
1909 500, Chicago, Illinois 60601.”
1910
1 9 1 1 (Source: Amended at 4 1 Ill. Reg.

_______,

effective

______________

1912
1913 Section 106.1140 Proof ofPetition Notice Requirements
1914
1 91 5 Within 3 0 days after the filing of the petition, the petitioner must file a certificate of publication
1916 with the Clerk ofthe Board, Illinois Pollution Control Board, 100 W. Randolph Street, Suite41—
1 917 5 00, Chicago, Illinois 6060 1 . This certification must be issued by the newspaper that published
1 91 8 the notice and must certify when the notice was published and the information the notice
1919 contained.
1920
1921 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

1922
1923 Section 106.1145 Recommendation and Response
1924
1925 a) Unless otherwise ordered by the hearing officer or the Board, the Agency must
1 926 file with the Board a recommendation within 45 days after the filing of a petition
1 927 or amended petition for an alternative thermal effluent limitation, or when a
1928 hearing has been scheduled, at least 30 days before hearing, whichever is earlier.
1929
1930 b) The recommendation must state the following:
1931
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1974 c) The Clerk will give notice ofthe hearing in accordance with 35 Ill. Adm. Code
1 975 1 0 1 . The proceedings will be conducted in accordance with 3 5 Ill. Adm.
1976 CodelOl.Subpart F. including any hearing held by videoconference (see 35 Iii.
1977 Adm. Code 101.600(b)).
1978
1 979 (Source: Amended at 4 1 Ill. Reg.

_______,

effective

_____________

1980
1981 Section 106.1160 Burden of Proof
1982
1 983 a) The burden of proof is on the petitioner.
1984
1 985 b) The petitioner must demonstrate to the satisfaction of the Board that the otherwise
1 986 applicable effluent limitations under Chapter I of Subtitle C are more stringent
1 987 than necessary to assure the protection and propagation of a balanced, indigenous
1988 community of shellfish, fish, and wildlife in and on the body of water into which
1989 the discharge is made.
1990
I 991 c) The demonstration must show that the alternative thermal effluent limitation
1992 desired by the petitioner, considering the cumulative impact of its thermal
1 993 discharge, together with all other significant impacts on the species affected, will
1 994 assure the protection and propagation of a balanced indigenous community of
1 995 shellfish, fish, and wildlife in and on the body of water into which the discharge is
1996 to be made.
1997
1 998 d) Existing dischargers may base their demonstration upon the absence of prior
1 999 appreciable harm in lieu of predictive studies.
2000
2001 1) When the petitioner bases the alternative thermal effluent limitation
2002 demonstration upon the absence of prior appreciable harm, the
2003 demonstration must show:
2004
2005 A) That no appreciable harm has resulted from the normal component
2006 of the discharge, taking into account the interaction of such
2007 thermal component with other pollutants and the additive effect of
2008 other thermal sources to a balanced, indigenous community of
2009 shellfish, fish, and wildlife in and on the body of water into which
201 0 the discharge has been made; or
2011
2012 B) That despite the occurrence of such previous harm, the desired
201 3 alternative thermal effluent limitation (or appropriate modifications
2014 thereof) will nevertheless assure the protection and propagation of
201 5 a balanced, indigenous community of shellfish, fish, and wildlife in
201 6 and on the body of water into which the discharge is made.
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2017
201 8 2) In determining whether prior appreciable harm has occurred, the Board
201 9 wfflshal1 consider the length of time during which the petitioner has been
2020 discharging and the nature ofthe discharge.
2021
2022 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

2023
2024 Section 106.1170 Opinion and Order
2025
2026 a) After an opportunity for a public hearing and upon a satisfactory alternative
2027 thermal effluent limitation demonstration, the Board may order the Agency to
2028 include thermal discharge effluent limitations or standards in the petitioner’s
2029 NPDES permit that are less stringent than those required by applicable standards
2030 and limitations ifthe thermal component ofthe discharge, taking into account the
203 1 interaction of such thermal component with other pollutants, will assure the
2032 protection and propagation of a balanced, indigenous population of shellfish, fish,
2033 and wildlife in and on the body of water.
2034
2035 b) In granting an alternative thermal effluent limitation, the Board may impose such
2036 conditions as may be necessary to accomplish the purposes ofthe Act.
2037
203 8 c) If the petitioner intends for the alternative thermal effluent limitation granted by
2039 the Board underpursuant to this Subpart to continue beyond the expiration of the
2040 petitioner’s NPDES permit, the petitioner must apply for renewal of the
2041 alternative thermal effluent limitation underpursuant to Section 106.1180.
2042
2043 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

2044
2045 Section 106.1 175 Post-Hearing Procedures
2046
2047 a) The provisions of 3 5 Ill. Adm. Code 1 01 regarding default, transcripts, the record,
2048 motions, briefs, and oral arguments apply to proceedings under this Subpart.
2049
2050 b) In addition to the provisions of 3 5 Ill. Adm. Code 1 01 .520 and 1 0 1 .902, if
2051 USEPA objects underpursuant to 40 CFR 123 .44 to issuance in the petitioner’s
2052 NPDES permit ofthe alternative thermal effluent limitation ordered by the Board,
2053 the Agency is given permissionleave to file a motion for reconsideration of the
2054 Board’s order granting the effluent limitation underpursuant to 35 Ill. Adm. Code
2055 101 .520 within 35 days afler the Agency’s receipt ofUSEPA’s objection.
2056
2057 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

2058
2059 Section 106.1180 Renewal ofAlternative Thermal Effluent Limitations
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2060
2061 a) The permittee may request continuation of an alternative thermal effluent
2062 limitation granted by the Board, pursuant to this Subpart, as part of its NPDES
2063 permit renewal application.
2064
2065 b) Any application for renewal mustshould include sufficient information for the
2066 Agency to compare the nature ofthe permittee’s thermal discharge and the
2067 balanced, indigenous population of shellfish, fish, and wildlife at the time the
2068 Board granted the alternative thermal effluent limitation and the current nature of
2069 the petitioners thermal discharge and the balanced, indigenous population of
2070 shellfish, fish, and wildlife. The permittee rnustshould be prepared to support this
2071 comparison with documentation based upon the discharger’s actual operation
2072 experience during the previous permit term.
2073
2074 c) If the permittee demonstrates that the nature of the thermal discharge has not
2075 materially changed to cause appreciable harm to the balanced, indigenous
2076 population of shellfish, fish. and wildlife in and on the body of water into which
2077 the discharge is made, and the alternative thermal effluent limitation granted by
2078 the Board has not caused appreciable harm to a balanced, indigenous population
2079 of shellfish, fish, and wildlife in and on the body of water into which the
2080 discharge is made, the Agency may include the alternative thermal effluent
208 1 limitation in the permitteespermitees renewed NPDE$ permit.
2082
2023 d) If the nature of the thermal discharge has materially changed to cause appreciable
2084 harm to the balanced, indigenous population of shellfish. fish. and wildlife in and
2085 on the body of water into which the discharge is made,materially or the alternative
2086 thermal effluent limitation granted by the Board has caused appreciable harm to a
2027 balanced, indigenous population of shellfish, fish, and wildlife in and on the body
2088 ofwater into which the discharge is made, the Agency mustmay not include the
2089 thermal relief granted by the Board in the permitteespenriitees renewed NPDE$
2090 permit. The permittee must file a new petition and make the required
2091 demonstration underpursuant to this Subpart before the alternative thermal
2092 effluent limitation may be included in the permittee’s renewed NPDES permit.
2093
2094 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________
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POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

1) Heading ofthe Part: Petition to Review Pollution Control Facility Siting Decisions

2) Code Citation: 35 Iii. Adm. Code 107

3) Section Numbers: Proposed Actions:
107.100 Amendment P
1 07. 1 06 Amendment I t9
107.200 Amendment 0/7

107.202 Amendment
1 07.204 Amendment
107.206 Amendment
107.208 Amendment
107.300 Amendment
107.302 Amendment
107.304 Amendment
107.400 Amendment
107.404 Amendment
107.502 Amendment

4) Statutory Authority: Implementing and authorized by Sections 1 0 and 27 of the Illinois
Environmental Protection Act [41 5 ILCS 5/1 0 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
of time, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauner’s Executive
Order 201 6-1 3 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.

6) Published studies or reports, and sources of underlying data, used to compose this
rulemaking: None

7) Will this proposed rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this proposed rulemaking contain incorporations by reference? No

1 0) Are there any other rulemakings pending on this Part? No
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POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act [30 ILCS
805/3(b)].

1 2) Time, Place and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of at least 45 days after the date of publication in the Illinois Register. Public comments
should reference Docket Ri 7-1 8 and be addressed to:

Clerk’s Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 11-500
ChicagolL 60601

Public comments may also be filed electronically through the Clerk’s Office On-Line
(COOL) on the Board’s website at www.ipcb.state.il.us.

Interested persons may request copies of the Board’s opinion and order in Ri 7-1 8 by
calling the Clerk’s office at 312-814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses, small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board.

B) Reporting, bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January2017

The full text ofthe Proposed Amendments begins on the next page:
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87 only after the unit of local government conducts a public hearing that comports with the
88 requirements of Section 39.2(d) and with general standards of fundamental fairness.
89 UnderPursuant to Section 40. 1 of the Act, a decision of a unit of local government to site or deny
90 siting of a new pollution control facility is reviewable by the Board. The decision of the Board is
91 appealable to the Illinois appellate court.
92
93 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

94
95 SUBPART B: PETITION FOR REVIEW
96
97 Section 107.200 Who May File Petition
98
99 The following persons may file a petition for review of a decision concerning siting of a new

100 pollution control facility underpursuant to Section 40.1 ofthe Act:
101
1 02 a) Siting applicants. Any person who has properly applied to one or more units of
1 03 local government, underpursuant to Section 39.2 of the Act, for siting approval of
1 04 a new pollution control facility and has been denied siting approval under Section
105 39.2 ofthe Act, may file a petition for review ofthe decision to deny siting. The
1 06 siting applicant may also appeal conditions imposed in a decision granting siting
107 approval.
108
1 09 b) Other persons. Any person who has participated in the public hearing conducted
1 1 0 by the unit of local government and is so located as to be affected by the proposed
1 1 1 facility may file a petition for review ofthe decision to grant siting. Associations
1 12 that file a petition before the Board must be represented by an attorney in
1 13 accordance with 35 Ill. Adm. Code 101.400.
114
1 1 5 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

116
117 Section 107.202 Parties
118
1 1 9 a) In a petition to review a local government’s decision concerning a new pollution
120 control facility, the following are parties to the proceeding:
121
122 1) The petitioner or petitioners are the persons described in Section 107.200
123 of this Part. If there is more than one petitioner, they must be referred to
124 as co-petitioners; and
125
126 2) The unit(s) of local government whose decision is being reviewed must be
127 named the respondent(s). In an appeal underpursuant to Section
128 107.200(b), the siting applicant must also be named as a respondent.
129
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13 0 b) Where the interests of the public would be served, the Board or hearing officer
1 3 1 may allow intervention by the Attorney General or the State’s Attorney of the

county in which the facility will be located.

(Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

136 Section 107.204 Time for Filing Petition
137
1 3 8 A petition for review must be filed within 3 5 days after the local siting authority’s action to
139 approve or disapprove siting. Action means the local government’s official written decision
140 granting or denying local siting approval. UnderPursuant to Section 39.2(e) ofthe Act, action
141 includes failure ofthe governing body to act within 180 days after receiving a request for siting
142 approval.
143
144 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

145
146 Section 107.206 Filing and Service Requirements
147
148 a) Filing. The petition for review must be filed with the Clerk ofthe Board in
149 accordance with the filing requirements contained in the Board’s general
150 procedural rules, found at 35 Iii. Adm. Code 101 .Subpart C and Section 107.208
151 ofthis Part.
152
1 53 b) Service. The petition for review must be served upon all parties in accordance
1 54 with the Board’s service requirements contained in the Board’s general procedural
1 55 rules, found at 35 Ill. Adm. Code 1 01 .Subpart C.
156
1 57 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

158
1 59 Section 107.208 Petition Content Requirements
160
1 61 In addition to the requirements of 3 5 Ill. Adm. Code 101 . Subpart C the petition must also
1 62 include:
1
I0Z

164 a) A copy of the local siting authority’s written decision or ordinance;
165
1 66 b) A statement as to how the filing party is a proper petitioner under Section 107.200
167 ofthisPart; and
168
169 c) In accordance with Section 39.2 ofthe Act, a specification ofthe grounds for the
1 70 appeal, including any allegations for fundamental unfairness or any manner in
1 71 which the decision as to particular criteria is against the manifest weight of the
172 evidence.
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216
217 7) Notices of hearings or all relevant meetings of the siting authority;
218
21 9 8) The written decision of the siting authority made underpursuant to Section
220 39.2 oftheAct;
221
222 9) Certificate ofRecord as described in Section 107.308 ofthis Part; and
223
224 10) ij; prior to making afinal local siting decision, a county board or
225 governing body ofa municipality has negotiated and entered into a host
226 agreement with the local siting applicani the terms and conditions ofthe
227 host agreement whether written or orat7 shall be disclosed and made a
228 part ofthe hearing recordfor that local sitingproceeding. In the case of
229 an oral agreemeni, the disclosure shall be made in theform ofa written
230 summaryjointlyprepared and submitted by the county board or governing
23 1 body ofthe munic;aliiy and the siting applicant and shall describe the
232 terms and conditions ofthe oral agreement. [41 5 ILCS 5/39.2(e)]
233
234 b) The record must be arranged in chronological sequence, or by category of
235 material and chronologically within each category. and must be sequentially
236 numbered with the letter “C’ placed before the number of each page. In addition,
23 7 the record must meet the requirements of 3 5 Iii. Adm. Code 1 01 . Subpart J.
238
239 (Source: Amended at 41 Ill. Reg.

_______,

effective
240
241 SUBPART D: HEARING
242
243 Section 107.400 General
244
245 Hearings, including any hearing held by videoconference (see 35 Ill. Adm. Code 101.600(b)),
246 and discovery will be conducted underpursuant to 35 Ill. Adm. Code 101 .Subpart F.
247
248 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

249
250 Section 107.404 Public Participation
251
252 Parties to the proceeding will have all rights of examination and cross-examination relevant in
253 any judicial proceeding. Persons who are not parties as set forth in Section 107.202 of this Part
254 are considered participants and will have hearing participation rights as determined by the
255 hearing officer in accordance with 35 Ill. Adm. Code 101 .628. Participants may offer comment
256 at a specifically determined time in the proceeding, but may not examine or cross-examine
257 witnesses for either party. In accordance with this Section and 35 Ill. Adm. Code 10 1.628,
258 public comment will not be considered testimony unless sworn and subject to cross-examination.
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259
260 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

261
262 SUBPART E: BOARD REVIEW AND DECISION
263
264 Section 107.502 Dismissal of Petition
265
266 a) The Board on its own motion or motion by any party, may dismiss any petition
267 that:
268
269 1) is untimely filed underpursuant to Section 107.204 ofthis Part;
270
271 2) fails to name all parties as required by Section 39.2 ofthe Act;
272
273 3) fails to include the required fee and all information as required by Section
274 107.208 ofthis Part; or
275
276 4) fails to meet the requirements in 35 Ill. Adm. Code 101 .Subpart C.
277
278 b) Upon motion by any unit of local government that is required to prepare and
279 certify its record alleging that any petitioner required to pay costs of preparing
280 and certifying the record ofthe proceedings has failed to pay those costs, the
28 1 Board may enter a dismissal or other order as allowed by Section 39.2(n) of the
282 Act.
283
284 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________
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107.APPENDIX A Comparison of Former and Current Rules (Repealed)

AUTHORITY: Authorized by Sections 26 and 27 of the Environmental
Protection Act (Act) [415 ILCS 5/26 and 27] and implementing Sections
39.2, and 40.1 of the Act [415 ILCS 5/39.2 and 40.1]

SOURCE: Filed with Secretary of State January 1, 1978; amended at 4
Ill. Req. 2, p. 186, effective December 27, 1979; codified at 6 Ill.
Req. 8357; amended in R85-22 at 10 Ill. Req. 992, effective February 2,
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1926; amended in R86-46 at 11 Iii. Reg. 13457, effective August 4, 1987;
amended in R82-1 at 12 Iii. Reg. 12484, effective July 13, 1988; amended
in R88-1O at 12 Iii. Reg. 12817, effective July 21, 1988; amended in
R88-5(A) at 13 Ill. Reg. 12094, effective July 10, 1989; amended in
R88-5(B) at 14 Ill. Reg. 9442, effective June 5, 1990; amended in R93-24
at 18 Ill. Reg. 4230, effective March 8, 1994; amended in R93-30 at 18
Ill. Reg. 11579, effective July 11, 1994; old Part repealed, new Part
adopted in ROO-20 at 25 Ill. Reg. 539, effective January 1, 2001;
amended in R04-24 at 29 Ill. Reg. 8228, effective June 8, 2005; amended
in R14-21 at 39 Ill. Reg. 2391, effective January 27, 2015; amended in
R16-17 at 40 Ill. Reg. 7997, effective May 20, 2016; amended in R17-18

at 41 Ill. Reg. — , effective

____________

SUBPART A: GENERAL PROVISIONS

Section 107.100 Applicability

a) This Part applies to adjudicatory proceedings before the Board
concerning petitions to review a pollution control facility siting

decision made by local government under pursuant to Sections 39.2 and
40.1 of the Act [415 ILCS 5/39.2 and 40.1] . “Pollution control
facility” is defined at Section 3.330 of the Act [415 ILCS 5/3.330] for
purposes of this Part.

b) This Part must be read in conjunction with 35 Ill. Adm. Code 101,
which contains procedures generally applicable to all of the Boards
adjudicatory proceedings. In the event of a conflict between the
requirements of 35 Ill. Adm. Code 101 and those of this Part, the
provisions of this Part apply.

(Source: Amended at 41 Ill. Reg. — , effective

Section 107.106 Description

Under pursuant to Section 39(c) of the Act, any new pollution control
facility, prior to receiving a permit from the Agency to construct and
operate, must first receive siting approval from the County Board of the
county if in an unincorporated area, or the governing body of the
municipality when in an incorporated area, in which the facility is to
be located [415 ILCS 5/39(c)] . The siting approval can only be given

under pursuant to Section 39.2 of the Act and only after the unit of
local government conducts a public hearing that comports with the
requirements of Section 39.2(d) and with general standards of

fundamental fairness. Under pursuant to Section 40.1 of the Act, a
decision of a unit of local government to site or deny siting of a new
pollution control facility is reviewable by the Board. The decision of
the Board is appealable to the Illinois appellate court.

(Source: Amended at 41 Ill. Reg. — , effective

____________

SUBPART B: PETITION FOR REVIEW



Section 107.200 Who May File Petition

The following persons may file a petition for review of a decision

concerning siting of a new pollution control facility under pursuant to
Section 40.1 of the Act:

a) Siting applicants. Any person who has properly applied to one or
more units of local government, under pursuant to Section 39.2 of the
Act, for siting approval of a new pollution control facility and has
been denied siting approval under Section 39.2 of the Act, may file a
petition for review of the decision to deny siting. The siting
applicant may also appeal conditions imposed in a decision granting
siting approval.

b) Other persons. Any person who has participated in the public
hearing conducted by the unit of local government and is so located as
to be affected by the proposed facility may file a petition for review
of the decision to grant siting. Associations that file a petition
before the Board must be represented by an attorney in accordance with
35 Ill. Adm. Code 101.400.

(Source: Amended at 41 Ill. Reg. z ‘
effective

____________

Section 107.202 Parties

a) In a petition to review a local government’s decision concerning a
new pollution control facility, the following are parties to the
proceeding:

1) The petitioner or petitioners are the persons described in Section
107.200 of this Part. If there is more than one petitioner, they must
be referred to as co-petitioners; and

2) The unit(s) of local government whose decision is being reviewed
must be named the respondent(s) . In an appeal under pursuant to Section
107 . 200 (b) , the siting applicant must also be named as a respondent.

b) Where the interests of the public would be served, the Board or
hearing officer may allow intervention by the Attorney General or the
State’s Attorney of the county in which the facility will be located.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 107.204 Time for Filing Petition

A petition for review must be filed within 35 days after the local
siting authority’s action to approve or disapprove siting. Action means
the local government’s official written decision granting or denying
local siting approval. Under pursuant to Section 39.2(e) of the Act,
action includes failure of the governing body to act within 180 days
after receiving a request for siting approval.



(Source: Amended at 41 Iii. Reg. — , effective

____________

Section 107.206 Filing and Service Requirements

a) Filing. The petition for review must be filed with the Clerk of
thc Board in accordance with the filing requirements contained in the
Board’s general procedural rules, found at 35 Ill. Adm. Code lO1.Subpart

C and Section 107.208 of this Part.107.208.

b) Service. The petition for review must be served upon all parties
in accordance with the Board’s service requirements contained in the
Board’s general procedural rules, found at 35 Ill. Adm. Code lOl.Subpart
C.

(Source: Amended at 41 Ill. Req. — , effective

____________

Section 107.208 Petition Content Requirements

In addition to the requirements of 35 Ill. Adm. Code lO1.Subpart C the
petition must also include:

a) A copy of the local siting authority’s written decision or
ordinance;

b) A statement as to how the filing party is a proper petitioner

under Section 107.200 of this Part; and

c) In accordance with Section 39.2 of the Act, a specification of the
grounds for the appeal, including any allegations for fundamental
unfairness or any manner in which the decision as to particular criteria
is against the manifest weight of the evidence.

(Source: Amended at 41 Ill. Req.
‘ , effective

___________

SUBPART C: FILING OF LOCAL RECORD

Section 107.300 Record

Under pursuant to Sections 39.2 and 40.1 of the Act, the siting
authority must compile a complete record of its proceedings.

(Source: Amended at 41 Ill. Req.
—.

effective

Section 107.302 Filing of the Record

The siting authority must file the record of its proceedings with the
Board as directed by Board or hearing officer order. Failure to file
the entire record on the date directed by the Board or hearing officer
may subject the respondent to sanctions as may be ordered by the Board
in accordance with 35 Iii. Adm. Code lOl.Subpart H. Pursuant to 35 Ill.
Adm. Code 101.302(h) (2), Thc thc siting authority must file the
record through COOL or on compact disk or other portable electronic data



storage device and, to the extent technically feasible, in
text-searchable Adobe PDF. The record must meet the requirements of 35
Ill. Adm. Code 1O1.Subpart J

_

(Source: Amended at 41 Iii. Reg. effective

___________

Section 107.304 Record Contents

a) The record must contain all information or evidence presented to
the local siting authority or relied upon by the local siting authority
during its hearing process including:

1) The siting application;

2) Any and all transcripts of local hearings;

3) All briefs and other arguments and statements of parties and
participants;

4) All exhibits relied upon by the local siting authority in making
its decision;

5) All written public comments relevant to the local government
proceeding;

6) Minutes of all relevant open meetings of the siting authority;

7) Notices of hearings or all relevant meetings of the siting
authority;

8) The written decision of the siting authority made under pursuant
-e—Section 39.2 of the Act;

9) Certificate of Record as described in Section 107.308 of this
Part; and

10) If, prior to making a final local siting decision, a county board
or governing body of a municipality has negotiated and entered into a
host agreement with the local siting applicant, the terms and conditions
of the host agreement, whether written or oral, shall be disclosed and
made a part of the hearing record for that local siting proceeding. In
the case of an oral agreement, the disclosure shall be made in the form
of a written summary jointly prepared and submitted by the county board
or governing body of the municipality and the siting applicant and shall
describe the terms and conditions of the oral agreement. [415 ILCS
5/39.2(e)]

b) The record must be arranged in chronological sequence, or by
category of material and chronologically within each category, and must
be sequentially numbered with the letter C’ placed before the number of
each page. In addition, the record must meet the requirements of 35
Ill. Adm. Code lOl.Subpart I.



(Source: Amended at 41 Iii. Reg. —, effective

____________

SUBPART ID: HEARING

Section 107.400 General

Hearings, including any hearing held by videoconference (see 35 Ill.

Adm . Code 101 . 6 0 0 (b) ) ,
and discovery will be conducted under pursuant to

35 Ill. Adm. Code lO1.Subpart F.

(Source: Amended at 41 Ill. Reg.

_______

effective

____________

Section 107.404 Public Participation

Parties to the proceeding will have all rights of examination and
cross-examination relevant in any judicial proceeding. Persons who are

not parties as set forth in Section 107.202 of this Part are considered
participants and will have hearing participation rights as determined by
the hearing officer in accordance with 35 Ill. Adm. Code 101.628.
Participants may offer comment at a specifically determined time in the
proceeding, but may not examine or cross-examine witnesses for either
party. In accordance with this Section and 35 Ill. Adm. Code 101.628,
public comment will not be considered testimony unless sworn and subject
to cross-examination.

(Source: Amended at 41 Iii. Reg. —, effective

___________

SUBPART E: BOARD REVIEW AND DECISION

Section 107.502 Dismissal of Petition

a) The Board on its own motion or motion by any party, may dismiss
any petition that:

1) is untimely filed under pursuant to Section 107.204 of this Part

2) fails to name all parties as required by Section 39.2 of the Act;

3) fails to include the required fee and all information as required
by Section 107.208 of this Part; or

4) fails to meet the requirements in 35 Iii. Adm. Code lOl.Subpart C.

b) Upon motion by any unit of local government that is required to
prepare and certify its record alleging that any petitioner required to
pay costs of preparing and certifying the record of the proceedings has
failed to pay those costs, the Board may enter a dismissal or other
order as allowed by Section 39.2(n) of the Act.

(Source: Amended at 41 Ill. Req. z ‘
effective

____________
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POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

1) Heading ofthe Part: Administrative Citations

2) Code Citation: 35 Iii. Adm. Code 108

3) Section Numbers: Proposed Actions:
108.200 Amendment
108.201 Amendment
108 202 Amendment A25
108.300 Amendment

‘
1 ‘?

1 08 .402 Amendment
108.406 Amendment
108.500 Amendment
108.502 Amendment

4) Statutory Authority: Implementing and authorized by Sections 1 0 and 27 of the Illinois
Environmental Protection Act [41 5 ILCS 5/1 0 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
of time, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauner’s Executive
Order 201 6-13 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.

6) Published studies or reports. and sources of underlying data, used to compose this
rulemaking: None

7) Will this rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this rulemaking contain incorporations by reference? No

1 0) Are there any other miemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act [30 ILCS
805/3(b)].
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NOTICE OF PROPOSED AMENDMENTS

12) Time, Place and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of at least 45 days after the date of publication in the Illinois Register. Public comments
should reference Docket Ri 7-1 8 and be addressed to:

Clerks Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 1 1-500
Chicago IL 60601

Public comments may also be filed electronically through the Clerks Office On-Line
(COOL) on the Boards website at www.ipcb.state.il.us.

Interested persons may request copies of the Board’s opinion and order in Ri 7-1 8 by
calling the Clerk’s office at 312-814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses. small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board.

B) Reporting, bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:
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44 108.506 Response to Claimed Costs and Reply
45
46 AUTHORITY: Authorized by Sections 26 and 27 of the Environmental Protection Act [415
47 ILCS 5/26 and 271 and implementing Sections 2 1 (o), 2 1 (j), 22.5 1 , 22.5 1 a, 3 1 . 1 , 42(b)(4),
48 42(b)(4-5), and 55(k) of the Act [4 1 5 ILCS 5/2 1 (o), 2 1 (p), 22.5 1 , 22.5 1 a, 3 1 . 1 , 42(b)(4), 42(b)(4-
49 5), and 55(k)] and Sections 1 . 1 (b)(3) and 23 . 1 of the Public Water Supply Operations Act [415
50 ILC$ 45/1 . I(b)(3) and 23 . 1j and Sections 20 and 80 of the Electronic Products Recycling and
51 Reuse Act [415 ILCS 150/20 and 80].
52
53 SOURCE: Adopted in R0020 at 25 Iii. Reg. 397, effective January 1 , 200 1 ; amended in R04-24
54 at 29 Iii. Reg. 8833, effective June 8, 2005; amended in R14-21 at 39 Ill. Reg. 2397, effective
55 January 27, 20 1 5; amended in Ri 5-20 at 39 Iii. Reg. 1 292 1 , effective September 8, 2015;
56 amended in R16-17 at 40 Iii. Reg. 8003, effective May 20, 2016; amended in R17-18 at 41 Iii.
57 Reg.

_______,

effective

_____________

58
59 SUBPART B: ISSUANCE OF THE CITATION AND PETITION TO CONTEST
60
61 Section 108.200 Administrative Citation under the Act
62
63 a) An administrative citation (AC) under the Act may be issued by either of the
64 following:
65
66 1) Illinois Environmental Protection Agency. The Agency undermay issue
67 an AC pursuant to Section 3 1 . 1 of the Act; or
68
69 2) Delegated Unit of Local Government. under. Pursuant to Section 4(r) of
70 the Act._The-4he Agency may by agreement delegate its AC authority to a
71 unit of local government, which may then issue an AC. All Delegated
72 Units must submit to the Clerk ofthe Board a copy ofthe delegation
73 agreement on or before July 1 of every year.
74
75 b) In accordance with Section 3 1 . 1 of the Act, the Agency or Delegated Unit may
76 serve an AC upon any person believed, through direct observation, to have
77 violated Section 2 1 (o), 2 1 (p), 22.5 1 , 22.5 1 a, or 55(k) of the Act.
78
79 1) The AC must be issued and served upon the AC Recipient not more than
80 60 days after the date ofthe observed violation and must contain the
8 1 following information:
82
83 A) A statement specfying the provisions ofSection 21 (o), 21(p),
84 22.51, 22.51a, or 55(k) ofthe Act that the AC Recipient was
85 observed to have violated;
86
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87 B) A copy ofthe inspection report in which the Agency or Delegated
88 Unit recorded the violation. The report must include the date and
89 time ofinspection and weather conditions prevailing during the
90 inspection;
91
92 C) Thepenally imposed by Section 42(b)(4) or (b)(4-5) ofthe Act for
93 the violations;
94
95 D) An affidavit by the personnel observing the violation, attesting to
96 their material actions and observations; and
97
98 E) Instructionsfor contesting the ACfindings, including notfication
99 that the AC Recipient has 35 days within which tofile apetition to

100 contest the AC and, if an appeal is filed and the Board finds a
1 01 violation, the AC Recipient may have to pay hearing costs
1 02 underpursuant to Section 1 08.500. [41 5 ILCS 5/31.1(b)]
103
1 04 2) The Agency or Delegated Unit must serve the AC upon the AC Recipient
105 as follows:
106
107 A) Personal service;
108
109 B) U.S. Mail with a recipient’s signature recorded by the U.S. Postal
I 1 0 Service upon delivery; or
111
1 12 C) Third-party commercial carrier with a recipients signature
1 1 3 recorded by the third-party commercial carrier upon delivery.
114
1 1 5 3) The Agency or Delegated Unit must file the AC with the Board no later
1 1 6 than 1 0 days after the date ofservice upon the AC Recipient. [41 5 ILCS
117 5/31.1(c)]
118
1 1 9 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

120
121 Section 108.201 Administrative Citation under the PWSO Act
122
123 a) An AC under the Public Water Supply Operations Act [4 1 5 ILCS 45] may be
124 issued by the Illinois Environmental Protection Agency. The Agency may issue
125 an AC underpursuant to Section 23 .1(b) of the PWSO Act.
126
127 b) In accordance with Section 23 . 1 of the PWSO Act, fAgencypersonnel discover
128 that a Responsible Operator in Charge has violatedSection 1.1(b)(3) ofthe
129 PWSO Act, the Agency may serve an AC upon that individual.
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130
1 3 1 1) The AC must be issued and served upon the AC Recipient not more than
1 32 90 days after the date ofthe discovery ofthe violation and must contain
133 the following information:
134
135 A) A statement speciy5iing the report or result that the Responsible
136 Operator in Chargefailed to submit in accordance with Board
I 3 7 rules and a citation to the Board rules that were violated;
138
1 3 9 B) A copy ofany report in which the Agency recorded the violation;
140
141 C) Thepenally imposed by Section 23.1(J) ofthe PWSOActfor the
142 violation;
143
144 D) Instructionsfor contesting the ACfindingspursuant to Section
145 23. 1 ofthe FWSO Act, including notfication that the individual
146 has 35 days within which tofile apetitionfor review before the
147 Board to contest the AC and, ifan appeal is filed and the Board
148 finds a violation, a statement that the AC Recipient may have to
149 pay hearing costs underpursuant to Section 108.500; and
150
1 5 1 E) An affidavit by the personnel recording the violation. [41 5 ILC$
152 45/23.1(b)]
153
I 54 2) The Agency must serve the AC upon the AC Recipient by personal service
1 55 or certified mail.
156
1 57 3) The Agency must file the AC with the Board no later than 15 days after
1 5 8 the date ofservice upon the AC Recipient. [4 1 5 ILCS 45/23.1(c)]
159
160 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

161
162 Section 108.202 Administrative Citation under the EPRR Act
163
164 a) An AC under the Electronic Products Recycling and Reuse Act [415 ILCS 150]
165 may be issued by either ofthe following:
166
1 67 1) Illinois Environmental Protection Agency. The Agency may issue an AC
168 underpursuant to Section 20(k) of the EPRR Actç:
I 69
1 70 2) A Delegated Unit, under. Pursuant to Section 4(r) of the Act._The—the
1 71 Agency may delegate its AC authority to a unit of local government,
1 72 which may then issue an AC. Under Section 20(k) of the EPRR Act, a
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216
217 Section 108.300 Authorization of Hearing
218
2 1 9 a) The hearing date will be set within 60 days after the filing of the petition to
220 contest unless the hearing officer orders otherwise to prevent material prejudice.
221
222 b) The hearing officer will give the parties at least 21 days written notice of the
223 hearing.
224
225 c) The hearing will be held and conducted in accordance with 35 Ill. Adm. Code
226 1O1.SubpartF.
227
228 d) Hearings will be conducted pursuant to 35 Ill. Mm. Code lOl.Subpart F,
229 including any hearing held by videoconference (see 35 Ill. Adm. Code
230 101.600(b)).
231
232 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

233
234 SUBPART D: BOARD DECISIONS

236 Section 108.402 Dismissal
L.)

238 The Board may issue an order dismissing the AC and closing the docket upon its own motion or
239 a motion by the AC Recipient, Agency or Delegated Unit ifthe AC was not timely and properly
240 served underpursuant to the relevant statute and Section 108.200, 108.201 or 108.202.
241

(Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

244 Section 108.406 Non-Contested Citations
245
246 The Board will consider the AC non-contested if the AC Recipient does not file a petition to
247 contest, fails to timely file a petition to contest, or withdraws its petition to contest underpursuant
248 to Section 108.208.
249
250 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

251
252 SUBPART E: ASSESSMENT OF PENALTIES AND COSTS
253
254 Section 108.500 Penalties and Costs
255
256 a) Unless the AC Recipient has shown that the violations resulted from
257 uncontrollable circumstances, the Board will impose penalties as follows:
258
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259 1) For violations ofthe Act, the Board will impose penalties as set forth in
260 Sections 42(b)(4) and 42(b)(4-5) ofthe Act.
261
262 2) For violations ofthe PWSO Act, the Board will impose penalties as set
263 forth in Section 23 . 1 (f) of the PWSO Act.
264
265 3) For violations ofthe EPRR Act, the Board will impose penalties as set
266 forth in Section 80(j) ofthe EPRR Act.
267
268 b) When the Board imposes penalties underpursuant to subsection (a) following a
269 finding ofviolation ofthe Act or the PWSO Act, the Board will assess the AC
270 Recipient associated hearing costs, if any, underpursuant to Sections 108.502 and
271 108.504.
272
273 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

274
275 Section 108.502 Claimed Costs ofAgency or Delegated Unit
276
277 Within 30 days after the close ofthe hearing or as otherwise directed by the hearing officer, the
278 Agency or Delegated Unit must submit to the Clerk ofthe Board and serve on all parties an
279 itemized listing of the costs associated with the hearing. The costs must not include attorneys
280 fees or witness fees for persons employed by the Agency or Delegated Unit.
281
282 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________
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of the Electronic Products Recycling and Reuse Act [415 ILC$ 150/20 and
80]

SOURCE: Adopted in ROO-20 at 25 Iii. Reg. 397, effective January 1,
2001; amended in R04-24 at 29 Iii. Reg. 8833, effective June 8, 2005;
amended in P14-21 at 39 Iii. Reg. 2397, effective January 27, 2015;
amended in P15-20 at 39 Iii. Reg. 12921, effective September 8, 2015;
amended in P16-17 at 40 Iii. Reg. 8003, effective May 20, 2016; amended

in R17-18 at 41 Iii. Reg.

______,

effective

____________

SUBPART B: ISSUANCE OF THE CITATION AND PETITION TO CONTEST

Section 108.200 Administrative Citation under the Act

a) An administrative citation (AC) under the Act may be issued by

either of thc following:

1) Illinois Environmcntal Protcction Agency. The Agency may issue ar
AG—under pursuant to Section 31.1 of the Act- or-i--

2) Delegated Unit of Local Government, under . Pursuant to Section
4(r) of the Act. -- The the Agency may by agreement delegate its AC
authority to a unit of local government, which may then issue an AC.

All Delegated Units must submit to the Clerk of the Board a copy of the
delegation agreement on or before July 1 of every year.

b) In accordance with Section 31.1 of the Act, the Agency or
Delegated Unit may serve an AC upon any person believed, through direct
observation, to have violated Section 21(o), 2l(p), 22.51, 22.51a, or
55(k) of the Act.

1) The AC must be issued and served upon the AC Recipient not more
than 60 days after the date of the observed violation and must contain
the following information:

A) A statement specifying the provisions of Section 21(o), 21(p),
22.51, 22.51a, or 55(k) of the Act that the AC Recipient was observed to
have violated;

B) A copy of the inspection report in which the Agency or Delegated
Unit recorded the violation. The report must include the date and time
of inspection and weather conditions prevailing during the inspection;

C) The penalty imposed by Section 42(b) (4) or (b) (4-5) of the Act for
the violations;

ID) An affidavit by the personnel observing the violation, attesting
to their material actions and observations; and

B) Instructions for contesting the AC findings, including
notification that the AC Recipient has 35 days within which to file a
petition to contest the AC and, if an appeal is filed and the Board



finds a violation, the AC Recipient may have to pay hearing costs under—
pursuant to Section 108.500. [415 ILCS 5/31.1(b)]

2) The Agency or Delegated Unit must serve the AC upon the AC
Recipient as follows:

A) Personal service;

B) U.S. Mail with a recipient’s signature recorded by the U.S. Postal
Service upon delivery; or

C) Third-party commercial carrier with a recipient’s signature
recorded by the third-party commercial carrier upon delivery.

3) The Agency or Delegated Unit must file the AC with the Board no
later than 10 days after the date of service upon the AC Recipient.
[415 ILCS 5/31.1(c)]

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 108.201 Administrative Citation under the PWSO Act

a) An AC under the Public Water Supply Operations Act [415 ILCS 45]
may be issued by the Illinois Environmcntal Protcction Agency. The
Agency may issue an AC under pursuant to Section 23.1(b) of the PWSO
Act.

b) In accordance with Section 23.1 of the PWSO Act, if Agency
personnel discover that a Responsible Operator in Charge has violated
Section 1.1(b) (3) of the PWSO Act, the Agency may serve an AC upon that
individual.

1) The AC must be issued and served upon the AC Recipient not more
than 90 days after the date of the discovery of the violation and must
contain the following information:

A) A statement specifying the report or result that the Responsible
Operator in Charge failed to submit in accordance with Board rules and a
citation to the Board rules that were violated;

B) A copy of any report in which the Agency recorded
the violation;

C) The penalty imposed by Section 23.1(f) of the PWSO Act for the
violation;

ID) Instructions for contesting the AC findings pursuant to Section
23.1 of the PWSO Act, including notification that the individual has 35
days within which to file a petition for review before the Board to
contest the AC and, if an appeal is filed and the Board finds a
violation, a statement that the AC Recipient may have to pay hearing

costs under pursuant to Section 108.500; and



E) An affidavit by the personnel recording the violation. [415 ILCS
45/23 . 1 (b)]

2) The Agency must serve the AC upon the AC Recipient by personal
service or certified mail.

3) The Agency must file the AC with the Board no later than 15 days
after the date of service upon the AC Recipient. [415 ILCS 45/23.1(c)]

(Source: Amended at 41 Ill. Reg. —, effective

Section 108.202 Administrative Citation under the EPRR Act

a) An AC under the Electronic Products Recycling and Reuse Act [415

ILCS 150] may be issued by either of tho following:

1) Illinois Environmcntal Protcction Agcncy. The Agency may issuc an
AG—under pursuant to Section 20(k) of the EPRR Act; or-

2) A Delegated Unit, under. Pursuant to Section 4(r) of the Act.
The, thc Agency may delegate its AC authority to a unit of local
government, which may then issue an AC. Under Section 20(k) of the EPRR
Act, a Delegated Unit must be a county. All Delegated Units must submit

to the Clerk of thc Board a copy of the delegation agreement on or
before July 1 of every year.

b) In accordance with Section 20(k) of the EPRR Act, the Agency or
Delegated Unit may serve an AC upon any person believed, based on direct
observation, to have violated any provision of the EPRR Act or the
entity employing that person.

1) The AC must be issued and served upon the AC Recipient not more
than 60 days after the date of the observed violation and must contain
the following information:

A) A statement specifying the provisions of the EPRR Act that the
person or the entity employing the person has violated;

B) A copy of the inspection report in which the Agency or Delegated
Unit recorded the violation; the report must include the date and time
of inspection;

C) The penalty imposed by Section 80 of the EPRR Act for the
violations;

ID) An affidavit by the personnel observing the violation, attesting
to their material actions and observations; and



E) Instructions for contesting the AC findings, including
notification that the AC Recipient has 35 days within which to file a
petition to contest the AC. [415 ILCS 150/20(k)]

2) The Agency or Delegated Unit must serve the AC upon the AC
Recipient as follows:

A) Personal service;

B) U.S. Mail with a recipients signature recorded by the U.S. Postal
Service upon delivery; or

C) Third-party commercial carrier with a recipient’s signature
recorded by the third-party commercial carrier upon delivery.

(Source: Amended at 41 Ill. Reg.

________,

effective

SUBPART C: HEARINGS

Section 108.300 Authorization of Hearing

a) The hearing date will be set within 60 days after the filing of
the petition to contest unless the hearing officer orders otherwise to
prevent material prejudice.

b) The hearing officer will give the parties at least 21 days written
notice of the hearing.

c) The hearing will be held and conducted in accordance with 35 Ill.
Adm. Code l0l.Subpart F.

d) Hcaringz wi±± re conauccca nursuant to 35 Iii. Adm. Code
101.Subpart F, including any hearing held by videoconference (see 35
Ill. Adm. Code 101.600(b)).

(Source: Amended at 41 111. Reg. — , effective

____________

SUBPART ID : BOARD DECI S IONS

Section 108.402 Dismissal

The Board may issue an order dismissing the AC and closing the docket
upon its own motion or a motion by the AC Recipient, Agency or Delegated

Unit if the AC was not timely and properly served under pursuant to the
relevant statute and Section 108.200, 108.201 or 108.202.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 108.406 Non-Contested Citations



The Board will consider the AC non-contested if the AC Recipient does
not file a petition to contest, fails to timely file a petition to

contest, or withdraws its petition to contest under pursuant to Section
108.208.

(Source: Amended at 41 Iii. Reg. —, effective

____________

SUBPART E: ASSESSMENT OF PENALTIES AND COSTS

Section 108.500 Penalties and Costs

a) Unless the AC Recipient has shown that the violations resulted
from uncontrollable circumstances, the Board will impose penalties as
follows:

1) For violations of the Act, the Board will impose penalties as set
forth in Sections 42(b) (4) and 42(b) (4-5) of the Act.

2) For violations of the PWSO Act, the Board will impose penalties as
set forth in Section 23.1ff) of the PWSO Act.

3) For violations of the EPRR Act, the Board will impose penalties as
set forth in Section 80(j) of the EPRR Act.

ID)
When the Board imposes penalties under pursuant to subsection (a)

following a finding of violation of the Act or the PWSO Act, the Board
will assess the AC Recipient associated hearing costs, if any, under—
pursuant to Sections 108.502 and 108.504.

(Source: Amended at 41 Ill. Reg. — , effective

Section 108.502 Claimed Costs of Agency or Delegated Unit

Within 30 days after the close of the hearing or as otherwise directed
by the hearing officer, the Agency or Delegated Unit must submit to the

Clerk of thc Board and serve on all parties an itemized listing of the
costs associated with the hearing. The costs must not include
attorneys fees or witness fees for persons employed by the Agency or
Delegated Unit.

(Source: Amended at 41 Ill. Reg. — , effective
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17

POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

1) Heading ofthe Part: Tax Certifications

2) Code Citation 35 Iii Adm Code 125 jLtcKS OFF:c:

3) Section Numbers: Proposed Actions: FEB 1 0 2Q if
125.100 Amendment
125.204 Amendment
125.206 Amendment ‘

125.208 Amendment
125.210 Amendment
125.212 Amendment
125.214 Amendment
125.216 Amendment

4) Statutory Authority: Implementing and authorized by Sections 1 0 and 27 of the Illinois
Environmental Protection Act [41 5 ILCS 5/1 0 and 27]

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by a recognition
that some of its rules were no longer current due to changing technology and the passage
of time, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauners Executive
Order 2016-1 3 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.

6) Published studies or reports. and sources of underlying data. used to compose this
rulemaking: None

7) Will this rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this rulemaking contain incorporations by reference? No

1 0) Are there any other mlemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act [30 ILCS
805/3(b)].
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17

POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

12) Time, Place and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of at least 45 days after the date of publication in the Illinois Register. Public comments
should reference Docket Ri 7-1 8 and be addressed to:

Clerks Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 1 1-500
ChicagolL 60601

Public comments may also be filed electronically through the Clerks Office On-Line
(COOL) on the Board’s website at www.ipcb.stateiLus.

Interested persons may request copies of the Board’s opinion and order in Ri 7- 1 8 by
calling the Clerk’s office at 3 12-814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses, small municipalities and not-for-profit corporations
affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board.

B) Reporting, bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:
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1 TITLE 35: ENVIRONMENTAL PROTECTION
2 SUBTITLE A: GENERAL PROVISIONS
3 CHAPTER I: POLLUTION CONTROL BOARD
4
5 PART 125
6 TAX CERTIFICATIONS
7
8 SUBPART A: GENERAL PROVISIONS
9

10 Section
11 125.100 Applicability
12 125.102 Severability
13 125.104 Definitions
14
15 SUBPART B: TAX CERTIFICATION OF POLLUTION CONTROL FACILITIES
16 AND LOW SULFUR DIOXIDE EMISSION COAL FUELED DEVICES
17
18 Section
19 125.200 General
20 125.202 Tax Certification Application
21 125 .204 Agency Recommendation
22 125.206 Petitionto Contest
23 125.208 Agency Record
24 125.210 Public Hearing
25 125.212 Hearing Notice
26 125.214 Burden of Proof
27 125.216 Board Action
28
29 AUTHORITY: Implementing and authorized by Sections 1 1 -5, 1 1 - 1 0, 1 1 -20, 1 1 -25, 1 1 -30, 11-
30 35, 1 1-40, 11-50, and 1 1-55 ofthe Property Tax Code [35 ILCS 200/1 1-5, 1 1-10, 1 1-20, 1 1-25,
3 1 1 1 -30, 1 1 -35, 1 1 -40, 1 1 -50, and 1 I -55j and Sections 26 and 27 of the Environmental Protection
32 Act (the Act) [41 5 ILCS 5/26 and 27].
33
34 SOURCE: Adopted in ROO-20 at 25 Ill. Reg. 642, effective January 1 , 200 1 ; amended in R04-24
35 at 29 Ill. Reg. 8838, effective June 8, 2005; amended in R14-21 at 39 Ill. Reg. 2402, effective
36 January 27, 20 1 5; amended in Ri 6-17 at 40 Ill. Reg. 8007, effective May 20, 2016; ; amended in
37 Ri 7- 1 8 at 4 1 Ill. Reg.

_______,

effective

______________

38
39 SUBPART A: GENERAL PROVISIONS
40
41 Section 125.100 Applicability
42
43 a) This Part applies to any person seeking, for property tax purposes, a Board
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44 certification that a facility or portion thereof is a pollution control facility, as
45 defined in Section 125.200(a)(1) ofthis Part, or that a device is a low sulfur
46 dioxide emission coal fueled device, as defined in Section 125.200(b)(1) of this
47 Part.
48
49 b) This Part must be read in conjunction with 3 5 Ill. Adm. Code I 01 , which contains
50 procedures generally applicable to all adjudicatory proceedings before the Board.
51 In the event of a conflict between the requirements of 35 Ill. Adm. Code 101 and
52 those ofthis Part, the provisions ofthis Part apply.
53
54 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

55
56 SUBPART B: TAX CERTIFICATION OF POLLUTION CONTROL FACILITIES
57 AND LOW SULFUR DIOXIDE EMISSION COAL FUELED DEVICES
58
59 Section 125.204 Agency Recommendation
60
61 a) Ifthe Agency receives a tax certification application under Section 125.202 of
62 this Subpart, the Agency must file a recommendation on the application with the
63 Clerk, unless the applicant withdraws the application. The Agency’s filing must:
64
65 1) Identify the name and address ofthe applicant;
66
67 2) Identify the location of the facility or portion thereof or the device to
68 which the recommendation applies;
69
70 3) Identify the facility or portion thereof or the device to which the
71 recommendation applies;
72
73 4) Recommend that the Board issue or deny tax certification; and
74
75 5) Set forth the Agency’s reasoning for the recommendation.
76
77 b) If the Agency recommends that the Board deny tax certification, the Agency’s
78 filing must state that the applicant has 3 5 days after the date of service of the
79 recommendationthereofto file a petition with the Board to contest the Agency
80 recommendation. If the Agency recommends that the Board deny tax certification
81 due to informational deficiencies in the application, the Agency’s filing must

identify the types ofinformation needed to correct the deficiencies.

84 c) The Agency must serve the applicant with a copy of the filing under this Section.
85
86 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________
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87
88 Section 125.206 Petition to Contest
89
90 a) Ifthe applicant wishes to contest an Agency recommendation that the Board deny
91 tax certification, the applicant must file a petition to contest with the Clerk within
92 35 days afier the Agency serves the applicant under Section 125.204(c) of this
93 Subpart. The petition must:
94
95 1) Specify the grounds for contesting the Agency’s recommendation; and
96
97 2) Specify the date on which the Agency served the applicant under Section
98 125.204(c) ofthis Subpart.
99

1 00 b) The applicant must serve the Agency with a copy of any petition to contest under
1 01 subsection (a) of this Section.
102
1 03 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

104
105 Section 125.208 Agency Record
106
1 07 The Agency must file with the Board the entire record on which it based its recommendation
108 within 30 days after the applicant files a petition to contest under Section 125.206 or as the
1 09 Board or hearing officer orders. If the Agency wishes to seek additional time to file the record, it
1 1 0 must file a request for extension before the date on which the record is due to be filed.
1 1 1 UnderPursuant to 3 5 Ill. Adm. Code 1 0 1 .302(h)(2), the Agency must file the record through
1 12 COOL or on compact disk or other portable electronic data storage device and, to the extent
1 1 3 technically feasible, in text-searchable Adobe PDf. The record must comply with 3 5 Ill. Adm.
114 Code 105.ll6Eb).
115
1 1 6 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

117
118 Section 125.210 Public Hearing
119
120 a) The Board will hold a public hearing in a tax certification proceeding if:
121
122 1) The applicant files a petition to contest in accordance with Section
123 125.206, unless the Board disposes ofthe petition on a motion for
124 summary judgment brought underpursuant to 3 5 Ill. Adm. Code 101.516;
125
126 2) The applicant or holder timely requests a hearing after the Board provides
127 notice underpursuant to Section 125.216(c); or
128
129 3) The Board, in its discretion, determines that a hearing would be advisable.
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130
1 3 1 b) If a hearing is to be held, the hearing officer will set a time and place for the
I 32 hearing. The hearing officer will attempt to consult with the applicant and the
I 33 Agency before scheduling a hearing. Hearings will be conducted underpursuant
1 34 to 35 Ill. Adm. Code 101.Subpart F, including any hearing held by
135 videoconference (see 35 Ill. Adm. Code 101.600(b)).
136
137 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

138
139 Section 125.212 Hearing Notice
140
141 After receiving notification from the hearing officer of the scheduled hearing date made
142 underpursuant to Section 125 .21 0 of this Subpart, the Clerk will, in accordance with 3 5 Ill. Adm.
143 Code 1 01 , cause publication of a notice of hearing in a newspaper of general circulation in the
144 county where the facility or portion thereof or the device for which the applicant seeks tax
145 certification is located.
146
147 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

148
149 Section 125.214 Burden of Proof
150
1 5 1 If the applicant files a petition to contest under Section 125 .206 of this Subpart or the Board
1 52 otherwise directs that a hearing be held underpursuant to Section 125 .21 0 of this Subpart, the
1 53 applicant has the burden to prove that the facility or portion thereof for which it seeks tax
1 54 certification is a pollution control facility, as defined in Section 1 25 .200(a)( 1 ) of this Subpart, or
1 5 5 that the device for which it seeks tax certification is a low sulfur dioxide emission coal fueled
1 56 device, as defined in Section 125.200(b)(1) ofthis Subpart.
157
1 58 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

159
160 Section 125.216 Board Action
161
1 62 a) Pollution Control Facilities. Ifit isfound that the claimedfacility or relevant
163 portion thereofis apollution controlfacilily as defined in Section 125.200(a)(1)
1 64 of this Pan, the Board shall enter afinding and issue a certificate to that effect.
165 The certfficate shall require tax treatment as apollution controlfacilily, but only
1 66 for the portion certWed fonly a portion is certified The effective date ofa
1 67 certWcate shall be the date ofthe applicationfor the certflcate or the date ofthe
168 construction ofthefaciliiy, whichever is later. [35 ILCS 200/1 1-25]
169
1 70 b) Low Sulfur Dioxide Emission Coal Fueled Devices. Ifit isfound that the claimed
1 71 device meets the definition of low sulfur dioxide emission coal fueled device as
172 set forth in Section 125.200(b)(1) ofthis Part, the Board shall enter afinding and
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173 issue a certificate that requires tax treatment as a low sz4fur dioxide emission
174 coalfueled device. The effective date ofa certificate shall be on January 1
175 preceding the date ofcertJIcation orpreceding the date construction or
176 installation ofthe device commences, whichever is later. [35 ILC$ 200/11-55]
177
1 78 c) Before denying any cert/icate, the Board shall give reasonable notice in writing
1 79 to the applicant andprovide the applicant a reasonable opportunityfor afair
1 80 hearing underpursuant to Section 125.210 ofthis Subpart. [35 ILCS 200/1 1-30]
I 8 1 On like notice to the holder and opportunityfor hearing, the Board may on its
1 82 own initiative revoke or mod a pollution control certificate or a low sufur
1 83 dioxide emission coalfueled device certificate whenever any ofthe following
184 appears:
185
1 86 1) The cert/Icate was obtained byfraud or misrepresentation;
187
1 88 2) The holder ofthe certificate hasfailed substantially to proceed with the
1 89 construction, reconstruction, installation, or acquisition ofpollution
1 90 controlfacilities or a low sz4fur dioxide emission coalfueled device; or
191
1 92 3) The pollution controlfacilily to which the certificate relates has ceased to
193 be usedfor theprimarypurpose ofpollution control and is being usedfor
194 a thfferentpurpose. [35 ILCS 200/1 1-30]
195
1 96 d) The Clerk will provide the applicant and the Agency with a copy of the Board’s
1 97 order setting forth the Board’cfindings and certificate, ifany [3 5 ILCS 200/11-
198 30].
199
200 e) Any applicant or holder aggrieved by the issuance, refusal to issue, denial
201 revocation, modification or restriction ofa pollution control certWcate or a low
202 sutfur dioxide emission coalfueled device certflcate may appeal thefinding and
203 order ofthe Pollution Control Boarci under the Administrative Review Law, to
204 the circuit court [35 ILCS 200/11-60].
205
206 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________



TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE A: GENERAL PROVISIONS
CHAPTER I: POLLUTION CONTROL BOARD

PART 125
TAX CERTIFICATIONS

SUBPART A: GENERAL PROVISIONS

Section
125 . 100 Applicability
125 . 102 Severability
125.104 Definitions

SUBPART B: TAX CERTIFICATION OF POLLUTION CONTROL FACILITIES
AND LOW SULFUR DIOXIDE EMISSION COAL FUELED DEVICES

Section
125.200 General
125.202 Tax Certification Application
125.204 Agency Recommendation
125.206 Petition to Contest
125.208 Agency Record
125.210 Public Hearing
125.212 Hearing Notice
125.214 Burden of Proof
125.216 Board Action

AUTHORITY: Implementing and authorized by Sections 11-5, 11-10, 11-20,
11-25, 11-30, 11-35, 11-40, 11-50, and 11-55 of the Property Tax Code
[35 ILCS 200/11-5, 11-10, 11-20, 11-25, 11-30, 11-35, 11-40, 11-50, and
11-55] and Sections 26 and 27 of the Environmental Protection Act (the
Act) [415 ILCS 5/26 and 27]

SOURCE: Adopted in R00-20 at 25 Ill. Reg. 642, effective January 1,
2001; amended in R04-24 at 29 Ill. Reg. $838, effective June 8, 2005;
amended in R14-21 at 39 Ill. Reg. 2402, effective January 27, 2015;
amended in R16-17 at 40 Ill. Reg. $007, effective May 20, 2016; j

amended in Rl7-l8 at 41 Ill. Reg.—

______,

effective

____________

SUBPART A: GENERAL PROVISIONS

Section 125.100 Applicability

a) This Part applies to any person seeking, for property tax
purposes, a Board certification that a facility or portion thereof is a
pollution control facility, as defined in Section 125.200(a) (1) of this
Part, or that a device is a low sulfur dioxide emission coal fueled
device, as defined in Section 125.200(b) (1) of this Part.

b) This Part must be read in conjunction with 35 Ill. Adm. Code 101,
which contains procedures generally applicable to all adjudicatory



proceedings before the Board. In the event of a conflict between the
requirements of 35 Iii. Adm. Code 101 and those of this Part, the
provisions of this Part apply.

(Source: Amended at 41 Ill. Reg. — , effective

____________

SUBPART B: TAX CERTIFICATION OF POLLUTION CONTROL FACILITIES
AND LOW SULFUR DIOXIDE EMISSION COAL FUELED DEVICES

Section 125.204 Agency Recommendation

a) If the Agency receives a tax certification application under
Section 125.202 of this Subpart, the Agency must file a recommendation
on the application with the Clerk, unless the applicant withdraws the
application. The Agency’s filing must:

1) Identify the name and address of the applicant;

2) Identify the location of the facility or portion thereof or the
device to which the recommendation applies;

3) Identify the facility or portion thereof or the device to which
the recommendation applies;

4) Recommend that the Board issue or deny tax certification; and

5) Set forth the Agency’s reasoning for the recommendation.

b) If the Agency recommends that the Board deny tax certification,
the Agency’s filing must state that the applicant has 35 days after thc
datc of service of the recommendation thcrcof to file a petition with
the Board to contest the Agency recommendation. If the Agency
recommends that the Board deny tax certification due to informational
deficiencies in the application, the Agency’s filing must identify the
types of information needed to correct the deficiencies.

c) The Agency must serve the applicant with a copy of the filing
under this Section.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 125.206 Petition to Contest

a) If the applicant wishes to contest an Agency recommendation that
the Board deny tax certification, the applicant must file a petition to
contest with the Clerk within 35 days after the Agency serves the

applicant under Section 125.204(c) of this Subpart. The petition must:

1) Specify the grounds for contesting the Agency’s recommendation;
and



2) Specify the date on which the Agency served the applicant under

Section 125.204(c) of this Subpart.

b) The applicant must serve the Agency with a copy of any petition to

contest under subsection (a) of this Section.

(Source: Amended at 41 Iii. Reg. —, effective

___________

Section 125.208 Agency Record

The Agency must file with the Board the entire record on which it based
its recommendation within 30 days after the applicant files a petition
to contest under Section 125.206 or as the Board or hearing officer
orders. If the Agency wishes to seek additional time to file the
record, it must file a request for extension before the date on which

the record is due to be filed. Under pursuant to 35 Ill. Adm. Code
101 . 3 02 (h) (2) , the Agency must file the record through COOL or on
compact disk or other portable electronic data storage device and, to
the extent technically feasible, in text-searchable Adobe PDF. The

record must comply with 35 Ill. Adm. Code 105.116(b). 105.116.

(Source: Amended at 41 Ill. Reg. — , effective

Section 125.210 Public Hearing

a) The Board will hold a public hearing in a tax certification
proceeding if:

1) The applicant files a petition to contest in accordance with
Section 125.206, unless the Board disposes of the petition on a motion

for summary judgment brought under pursuant to 35 Ill. Adm. Code
101.516;

2) The applicant or holder timely requests a hearing after the Board

provides notice under pursuant to Section 125.216(c); or

3) The Board, in its discretion, determines that a hearing would be
advisable.

b) If a hearing is to be held, the hearing officer will set a time
and place for the hearing. The hearing officer will attempt to consult
with the applicant and the Agency before scheduling a hearing. Hearings

will be conducted under pursuant to 35 Ill. Adm. Code 10l.Subpart F,
including any hearing held by videoconference (see 35 Ill. Adm. Code
101.600(b)).

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 125.212 Hearing Notice



After receiving notification from the hearing officer of the scheduled
hearing date made under pursuant to Section 125.210 of this
Subpart,125.210, the Clerk will, in accordance with 35 Ill. Adm. Code
101, cause publication of a notice of hearing in a newspaper of general
circulation in the county where the facility or portion thereof or the
device for which the applicant seeks tax certification is located.

(Source: Amended at 41 Ill. Reg. — , effective

Section 125.214 Burden of Proof

If the applicant files a petition to contest under Section 125.206 e&
this Subpart or the Board otherwise directs that a hearing be held under
pursuant to Section 125.210 of this Subpart,125.210, the applicant has
the burden to prove that the facility or portion thereof for which it
seeks tax certification is a pollution control facility, as defined in

Section 125.200(a) (1) of this Subpart, or that the device for which it
seeks tax certification is a low sulfur dioxide emission coal fueled

device, as defined in Section 125.200(b) (1) of this Subpart.

(Source: Amended at 41 Ill. Reg. — , effective

Section 125.216 Board Action

a) Pollution Control Facilities. If it is found that the claimed
facility or relevant portion thereof is a pollution control facility as

defined in Section 125.200(a) (1) of this Part, the Board shall enter a
finding and issue a certificate to that effect. The certificate shall
require tax treatment as a pollution control facility, but only for the
portion certified if only a portion is certified. The effective date of
a certificate shall be the date of the application for the certificate
or the date of the construction of the facility, whichever is later.
[35 ILCS 200/11-25]

b) Low Sulfur Dioxide Emission Coal Fueled Devices. If it is found
that the claimed device meets the definition of low sulfur dioxide
emission coal fueled device as set forth in Section 125.200(b) (1) of
this Part, the Board shall enter a finding and issue a certificate that
requires tax treatment as a low sulfur dioxide emission coal fueled
device. The effective date of a certificate shall be on January 1
preceding the date of certification or preceding the date construction
or installation of the device commences, whichever is later. [35 ILCS
200/11-55]

c) Before denying any certificate, the Board shall give reasonable
notice in writing to the applicant and provide the applicant a
reasonable opportunity for a fair hearing under pursuant to Section
125.210 of this Subpart.125.210. [35 ILCS 200/11-30] On like notice to
the holder and opportunity for hearing, the Board may on its own
initiative revoke or modify a pollution control certificate or a low



sulfur dioxide emission coal fueled device certificate whenever any of
the following appears:

1) The certificate was obtained by fraud or misrepresentation;

2) The holder of the certificate has failed substantially to proceed
with the construction, reconstruction, installation, or acquisition of
pollution control facilities or a low sulfur dioxide emission coal
fueled device; or

3) The pollution control facility to which the certificate relates
has ceased to be used for the primary purpose of pollution control and
is being used for a different purpose. [35 ILC$ 200/11-30]

d) The Clerk will provide the applicant and the Agency with a copy of
the Board’s order setting forth the Board’s findings and certificate, if
any [35 ILCS 200/11-30]

e) Any applicant or holder aggrieved by the issuance, refusal to
issue, denial, revocation, modification or restriction of a pollution
control certificate or a low sulfur dioxide emission coal fueled device
certificate may appeal the finding and order of the Pollution Control
Board, under the Administrative Review Law, to the circuit court [35
ILCS 200/11-60]

(Source: Amended at 41 Ill. Reg. — , effective

____________
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1) Heading ofthe Part: Identification and Protection of Trade Secrets and Other Non-
Disciosable Information

2) Code Citation: 35 Iii. Adm. Code 130
RECEWED

. . CLER< n:1CE
3) Section Numbers: Proposed Actions: - .

130.100 Amendment i. 0 201?
130.102 Amendment
130.104 Amendment STIVtLH. LLiNCS

130.110 Amendment Pollution COflt.101 LOid

130.112 Amendment
130.200 Amendment
130.201 Amendment
130.202 Amendment
130.204 Amendment
130.206 Amendment
130.210 Amendment
130.212 Amendment
130.214 Amendment
130.216 Amendment
130.218 Amendment
130.220 Amendment
130.300 Amendment
130.302 Amendment
130.304 Amendment
130.306 Amendment
130.308 Amendment
130.3 10 Amendment
130.312 Amendment
130.314 Amendment
130.404 Amendment
130.406 Amendment

4) Statutory Authority: Implementing and authorized by Sections 10 and 27 of the Illinois
Environmental Protection Act [415 ILCS 5/10 and 27j

5) A Complete Description ofthe Subjects and Issues Involved: Prompted by recognition
that some of its rules were no longer current due to changing technology and the passage
oftime, the Board began planning a broad review of all its rules, with a view of
streamlining, updating and overhauling its regulation. Governor Rauners Executive
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Order 2016-13 has provided additional impetus to the Board’s initiative. The proposal
makes technical changes to the rule as well as changes in response to recently passed
legislation.

6) Published studies or reports. and sources of underlying data. used to compose this
rulemaking: None

7) Will this rulemaking replace an emergency rule currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No

9) Does this rulemaking contain incorporations by reference? No

1 0) Are there any other mlemakings pending on this Part? No

1 1) Statement of Statewide Policy Objective: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) ofthe State Mandates Act [30 ILCS
805/3(5)).

12) Time, Place and Manner in which interested persons may comment on this proposed
rulemaking: The Board will accept written public comments on this proposal for a period
of at least 45 days after the date ofpublication in the Illinois Register. Public comments
should reference Docket Ri 7-1 8 and be addressed to:

Clerks Office
Illinois Pollution Control Board
JRTC
100 W. Randolph St., Suite 11-500
ChicagolL 60601

Public comments may also be filed electronically through the Clerk’s Office On-Line
(COOL) on the Board’s website at www.ipcb.state.il.us.

Interested persons may request copies of the Board’s opinion and order in Ri 7-1 8 by
calling the Clerk’s office at 312-814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

1 3) Initial Regulatory Flexibility Analysis:

A) Types of small businesses, small municipalities and not-for-profit corporations
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affected: Any small business, small municipality, or not-for-profit corporation
that practices before the Board

B) Reporting, bookkeeping or other procedures required for compliance: None

C) Types ofprofessional skills necessary for compliance: None

14) Regulatory Agenda on which this rulemaking was summarized: January 2017

The full text ofthe Proposed Amendments begins on the next page:



TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE A: GENERAL PROVISIONS
CHAPTER I: POLLUTION CONTROL BOARD

PART 130
IDENTIFICATION AND PROTECTION OF TRADE SECRETS AND OTHER
NON-DISCLOSABLE INFORMATION

SUBPART A: GENERAL PROVISIONS

fl RECEI1,rSection
CLEF?!/s VLD

130.100 Purpose and Applicability
130.102 Additional Procedures FE o130.104 Definitions and Severability 1?
130.106 Segregation of Articles S7’7-

, . F.:O.(; TI130. 108 Disposal of Articles
I’- ‘On CotLL)IS

130.110 Articles Containing Emission Data
130.112 Filings with the Board

SUBPART B: PROCEDURES FOR IDENTIFYING ARTICLES
THAT REPRESENT TRADE SECRETS

Section
130.200 Initiation of a Claim that an Article Represents a Trade
Secret
130.201 State Agency Request for Justification of Claims
130.202 Time Limit for Delayed Submission of Justification
130.203 Contents of Statement of Justification
130.204 Waiver of Statutory Deadlines
130.206 Deadline for State Agency Trade Secret Determination
130.208 Standards for State Agency Determination
130.210 State Agency Actions Following a Negative Determination
130.212 State Agency Actions Following a Positive Determination
130.214 Review of State Agency Trade Secret Determination
130.216 Effect of a Determination of Trade Secret Status on Other
State Agencies
130.218 Status of Article Determined or Claimed to Represent a Trade
Secret Before January 1, 2001
130.220 Extension of Deadlines to Participate in Proceedings

SUBPART C: PROCEDURES FOR PROTECTING ARTICLES
THAT REPRESENT TRADE SECRETS

Section
130.300 Applicability
130.302 Owners Responsibility to Mark Article
130.304 State Agency’s Responsibility to Mark Article
130.306 Transmission of Article Between State Agencies
130.308 Public Access to Information Related to Article
130.310 Access to Claimed or Determined Article
130.312 Unauthorized Disclosure or Use of Article
130.314 Limitation on Copying Article



SUBPART ID: NON-DISCLOSABLE INFORMATION
OTHER THAN TRADE SECRETS

Section
130400 General
130.402 Who May View Non-Disclosable Information
130.404 Application for Non-Disclosure
130.406 Public Inspection
130.408 Board Order

130.APPENDIX A Comparison of Former and Current Rules (Repealed)

AUTHORITY: Implementing Sections 7 and 7.1 of the Environmental
Protection Act (Act) [415 ILCS 5/7 and 7.1] and authorized by Sections
7, 7.1, 26, and 27 of the Act [415 ILCS 5/7, 7.1, 26, 27]

SOURCE: Subparts A, B, and C originally adopted in R8l-30 at 7 Ill.
Reg. 16149, effective November 23, 1983. Subpart ID originally adopted
in R8$-5(A) at 13 Ill. Reg. 12055, effective July 10, 1989; old Part
repealed, new Part adopted in ROO-20 at 25 Ill. Reg. 516, effective
January 1, 2001; amended in R04-24 at 29 Ill. Reg. 8842, effective June
8, 2005; amended in R14-21 at 39 Iii. Reg. 2408, effective January 27,

2015; amended in R17-l8 at 41 Ill. Reg. — , effective

____________

SUBPART A: GENERAL PROVISIONS

Section 130.100 Purpose and Applicability

a) Section 7(a) of the Act provides that all files, records, and data

of the Illinois Environmcntal Protection Agency, the Board, and DNR
shall be open for reasonable public inspection except for information
which constitutes a trade secret; information privileged against
introduction in judicial proceedings; internal communications of the
several agencies; and information concerning secret manufacturing
processes or confidential data submitted by any person under the Act.
[415 ILCS 5/7(a)]

b) This Part establishes procedures to identify and protect trade
secrets and other non-disclosable information.

1) Subpart A of this Part sets forth general provisions that apply
with respect to both trade secrets and other non-disciosable
information. References in this Subpart to non-disciosable information
other than trade secrets apply only to proceedings before the Board.

2) Subparts B and C of this Part address only trade secrets. Those
Subparts apply to articles submitted—to or otherwise obtained by the
Board, the Illinois Environmcntal Protcction Agency, or DNR.



3) Subpart ID of this Part addresses oniy non-disciosable information
other than trade secrets. That Subpart applies only to filings of
articles with the Board.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.102 Additional Procedures

The Illinois Environmental Protcction Agency and DNR each may adopt
additional procedures that are not inconsistent with this Part to
protect articles that are claimed or determined to represent a trade
secret.

(Source: Amended at 41 Ill. Reg. — , effective

Section 130.104 Definitions and Severability

a) Definitions. For the purpose of this Part, ‘State agency refers

to the Board, the Illinois Environmcntal Protcction Agency, or DNR.
Other words and terms have the meanings set forth in 35 Ill. Adm. Code
1O1.Subpart B, unless otherwise provided or unless the context clearly
indicates otherwise.

b) Severability. If any provision of this Part or its application to
any person is adjudged invalid, the adjudication does not affect the
validity of this Part as a whole or of any portion not adjudged invalid.

(Source: Amended at 41 Ill. Reg.

________,

effective

____________

Section 130.110 Articles Containing Emission Data

a) All emission data reported to or otherwise obtained by the

Illinois Environmcntal Protection Agency, the Board, or DNR in
connection with any examination, inspection or proceeding under the Act
shall be available to the public to the extent required by the federal
Clean Air Act as amended [415 ILCS 5/7(c)]

b) For purposes of this Section, “emission data” means:

1) The identity, amount, frequency, concentration, or other
characteristics (related to air quality) of any contaminant that:

Has been emitted from an emission unit;

B) Results from any emission by the emission unit;

C) Under an applicable standard or limitation, the emission unit
was authorized to emit; or



ID) Is a combination of any of the items described in subsection

(b) (1) (A) , (B) , or (C) of this Scction.

2) The name, address (or description of the location) , and the
nature of the emission unit necessary to identify the emission unit,
including a description of the device, equipment, or operation
constituting the emission unit.

c) In addition to subsection (b) of this Scction, information
necessary to determine or calculate emission data, including rate of
operation, rate of production, rate of raw material usage, or material
balance, will be deemed to represent emission data for the purposes of
this Section if the information is contained in a permit to ensure that
the permit is practically enforceable.

(Source: Amended at 41 Ill. Reg. — , effective _)

Section 130.112 Filings with the Board

A document containing information claimed or determined to be a trade

secret or other non-disciosable information under pursuant to this Part
is prohibited from being filed electronically with the Board and must

instead be filed with the Board only in paper under pursuant to 35 Ill.
Adm. Code 101.302(h) (3) . (See 35 Ill. Adm. Code 101.1010(b).)

(Source: Amended at 41 Ill. Reg. — , effective

SUBPART B: PROCEDURES FOR IDENTIFYING ARTICLES
THAT REPRESENT TRADE SECRETS

Section 130.200 Initiation of a Claim that an Article Represents a
Trade Secret

a) In order to claim an article is a trade secret, the The owner of
the an article may claim that the article represents a trade secret only
by submittingarticle must submit to the State agency the claim letter
required by subsection (b) (1) of this Section at the time the owner
submits the article is submitted to the State agency. If the owner of
the article submits the article to the State agency without
simultaneously submitting the claim letter required by subsection (b) (1)—
of this Section, the article will be considered a matter of general
public knowledge and cannot be protected as a trade secret.

b) The owner of an article seeking trade secret protection must
submit the following information to the State agency at the time the
owner submits the article to the State agency:

1) A claim letter that clearly states the name of the article,
briefly describes the article, and states that the article is claimed to
represent a trade secret, as defined in 35 Ill. Adm. Code 1O1.Subpart B
and the Act; and



2) A copy of the article marked as provided in Section 130.302 of
this Part.130.302._

c) The owner of an article seeking trade secret protection must
submit to the State agency a statement of justification for the claim

meeting the requirements of Section 130.203 of this Subpart.130.203.
The owner of the article may submit the statement of justification at
the time the owner submits the article, or at a later time, but in no
event later than the time limit established under pursuant to Section
130.202 of this Subpart. 130.202.

d) If the State agency is provided with a claim letter required by

subsection (b) (1) of this Scction, the State agency must consider the
article a trade secret and must protect it from disclosure under

pursuant to Subpart C of this Part until the State agency makes a final
determination and the appeal time has expired.

e) The owner of an article seeking trade secret protection is not
required to serve any other persons with the article or the page or
portion thereof for which the owner seeks trade secret protection.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.201 State Agency Request for Justification of Claims

a) The State agency may request that the owner of an article claimed
to represent a trade secret submit a statement of justification meeting

the requirements of Section 130.203 of this Subpart.130.203. The State
agency may make the request when the article is submitted or obtained,
or at any later time.

b) The request under subsection (a) of thiz Section must be in
writing. The State agency must set forth in the request the reasoning
for the request. Reasons for the request may include the following:

1) The State agency has received or reasonably expects to receive a
request from the public to disclose the article;

2) The article is required to be available to the public in a
proceeding before the State agency;

3) Information within the article is required to be contained in a
permit issued by the State agency;

4) To facilitate public participation in a proceeding before the
State agency;

5) A regulation requires that the State agency determine whether the
article represents a trade secret at the time that the article is
submitted to or obtained by the State agency; or



6) Determining the validity of the claim will facilitate the timely
performance of State agency responsibilities.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.202 Time Limit for Delayed Submission of Justification

a) Within 10 working days after the date on which the owner of an
article claimed to represent a trade secret receives a State agency

request for justification under Section 130.201 of this Subpart,13O.2O1
the owner must submit to the State agency a statement of justification

meeting the requirements of Section 130.203 of this Subpart. 130.203.

b) The State agency may extend the time period under subsection (a)—
of this Scction for a second period of 10 working days if, within the
first 10 day period, the owner of the article requests an extension and
demonstrates that the extension is necessary to complete the statement
of justification.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.204 Waiver of Statutory Deadlines

a) When the owner of an article seeking trade secret protection
submits a statement of justification under this Subpart to the State
agency, the owner must simultaneously submit to the State agency a
waiver of any statutory deadline for the State agency to decide the
underlying proceeding or matter, such as a permit application.

b) The waiver under subsection (a) of this Section must extend the
statutory deadline for a period equal to the period by which the
decision on the underlying proceeding or matter is delayed due to any
subsequent trade secret justification and determination process plus 45
days.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 130.206 Deadline for State Agency Trade Secret Determination

a) The State agency must determine whether the article represents a
trade secret within 45 days after the date it receives a complete
statement of justification as prescribed in Section 130.203 of this
Subpart. 130.203.

b) The owner of an article seeking trade secret protection may extend
the time period for the State agency to determine whether the article
represents a trade secret by submitting to the State agency a waiver of
the deadline for the State agency to determine whether the article
represents a trade secret.

(Source: Amended at 41 Ill. Reg. — , effective

___________



Section 130.210 State Agency Actions Following a Negative Determination

a) If the State agency determines that an article, or any page or
portion thereof, does not meet the standards specified in Section

130.208(a) (1) or (2) of this Subpart, the State agency must deny the
claim for trade secret protection for the article or page or portion
thereof, and must give written notice of the determination to the owner
of the article and any requester under pursuant to subsection (b) of
this $cction.

b) Written notice that the State agency denied a claim for trade
secret protection must be given by certified mail, return receipt
requested, and must contain the following information:

1) A statement of the State agency’s reasoning for denying
the claim;

2) A notification that the State agency determination may be reviewed

under pursuant to Section 130.214 of this Subpart; and

3) A notification that the State agency will cease protecting the
article, or the page or portion thereof, as a trade secret unless the
State agency is served with notice of the filing of a petition for
review of the State agency’s determination within 35 days after service
of the notice of denial on the owner and any requester.

c) If the State agency is served with notice of the filing of a
petition for review of its determination within 35 days after service of
the notice of denial on the owner and any requester, the State agency
must notify the requester of the action and must continue to protect the
article, or the page or portion thereof, under pursuant to Subpart C e-f—
this Part until the State agency receives official notification of a
final order by a reviewing body with proper jurisdiction that does not
reverse the State agency determination and that is not subject to
further appeal.

d) If the State agency does not receive the notification of a
petition for review within 35 days after service of the notice of denial
on the owner and any requester or does receive official notification of
a final, non-appealable action that does not reverse the State agency
determination, the article will not be protected under pursuant to
Subpart C of this Part and the State agency must so notify the owner and
any requester by certified mail, return receipt requested.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.212 State Agency Actions Following a Positive Determination

a) If the State agency determines that an article, or any page or
portion thereof, meets the standards specified in subsection

130.208(a) (1) and (2) of this Subpart, the State agency must grant the



claim for trade secret protection for the article or page or portion
thereof, and must give written notice of the determination to the owner
of the article and any requester under pursuant to subsection (b) of
this Scction.

ID) Written notice of the granting of a claim for trade secret
protection must be given by certified mail, return receipt requested,
and must contain the following information:

1) A statement of the State agency’s reasoning for
granting the claim;

2) A notification that the State agency determination may be reviewed

under pursuant to Section 130.214 of this Subpart; and

3) A notification that the article, or the page or portion thereof,

will be protected under pursuant to Subpart C of this Part until the
State agency receives official notification of a final order by a
reviewing body that reverses the State agency determination and that is
not subject to further appeal.

c) The State agency must continue to protect an article, or the page
or portion thereof, for which trade secret protection has been granted

under pursuant to Subpart C of this Part until the State agency receives
official notification of a final order by a reviewing body with proper
jurisdiction that reverses the State agency determination and that is
not subject to further appeal.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.214 Review of State Agency Trade Secret Determination

a) An owner or requester who is adversely affected by a final
determination of the Illinois Environmcntal Protcction Agency or DNR
under pursuant to this Subpart may petition the Board to review the
final determination within 35 days after service of the determination.

Appeals to the Board will be under pursuant to 35 Ill. Adm. Code
l05.Subparts A and 3.

b) An owner or requester who is adversely affected by a final

determination of the Board under pursuant to this Subpart may obtain
judicial review from the appellate court by filing a petition for review

under pursuant to Section 41 of the Act [415 ILCS 5/41]

c) If the State agency fails to make a final determination within the
time limits prescribed by this Subpart, the State agency must continue
to protect the article as set forth in Subpart C of th-is Part until the
State agency issues a final determination under pursuant to this
Subpart.

(Source: Amended at 41 Ill. Reg. — , effective

____________



Section 130.216 Effect of a Determination of Trade Secret Status on
Other State Agencies

a) Except as provided in subsection (b) of this Scction, a claim or
determination by one State agency that an article represents a trade
secret made under pursuant to this Subpart will apply to that same
article when in the possession of either of the other two State
agencies.

b) When an article described in subsection (a) of this Section is the
subject of a review before the Board under pursuant to Section
130.214(a) of this Subpart, the article will be treated as a trade
secret only unless or until the Board determines that the article does

not rcsprcsentretresent a trade secret.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.218 Status of Article Determined or Claimed to Represent a
Trade Secret Before January 1, 2001

a) Any article that was determined by a State agency before January
1, 2001 to represent a trade secret in accordance with State agency

procedures adopted under pursuant to the IAPA will be deemed to have
been determined to represent a trade secret for the purposes of this
Part. The State agency must protect the article in accordance with

Subpart C of this Part.

b) If a State agency possesses an article that was claimed before
January 1, 2001 to represent a trade secret and the State agency did not
determine before January 1, 2001 whether the article represents a trade

secret in accordance with procedures adopted under pursuant to the IAPA,
the article is deemed to have been claimed to represent a trade secret
for the purposes of this Part. These claims are deemed pending with
unlimited waivers of any deadlines for decision.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 130.220 Extension of Deadlines to Participate in Proceedings

a) Upon the State agency’s finding that a person has satisfied the

requirements of subsection (b) of this $cction, the State agency must
extend any deadline for the person to participate in the proceeding
before the State agency until 10 days after the State agency determines
the trade secret status of the article.

b) The person seeking an extension to participate in a proceeding
before the State agency has the burden to demonstrate that the person
will be adversely affected in the proceeding due to the timing of the
State agency’s trade secret determination, that the person could not



have avoided the resulting delay by making an earlier request, and that
the article is relevant to the proceeding.

(Source: Amended at 41 Iii. Reg. — , effective

___________

SUBPART C: PROCEDURES FOR PROTECTING ARTICLES
THAT REPRESENT TRADE SECRETS

Section 130.300 Applicability

Any article that is claimed or determined to represent a trade secret
under pur3uant to Subpart B of this Part must be protected from
unauthorized disclosure under pursuant—to this Subpart.

(Source: Amended at 41 Ill. Reg. — , effective

Section 130.302 Owners Responsibility to Mark Article

a) When an entire article is claimed to represent a trade secret, the
owner must mark the article with the words ‘Trade Secret’ in red ink on
the face or front of the article.

b) When less than an entire article is claimed to represent a trade
secret, the owner must:

1) Mark the article with the words “Trade Secret” in red ink on the
face or front of the article;

2) Indicate on the face or front of the article which page or portion
of the article is claimed to represent a trade secret;

3) Mark every page or portion of the article that is claimed to

represent a trade secret with the words “Trade Secret;-’- and

4) Furnish the State agency with a second copy of the article that is
markcd pursuant to subscctions (b) (1) and (2) of this Section and from
which the page or portion of the article that is claimed to represent a
trade secret is deleted.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.304 State Agency’s Responsibility to Mark Article

a) When an entire article is determined to represent a trade secret

under pursuant to Section 130.208 of this Part,130.208, the State agency
must mark the article with the word “DETERMINED” in red ink on the face
or front of the article and must also mark any claim letter submitted
for the article.



li) When less than an entire article is determined to represent a

trade secret under pursuant to Section 130.202 of this Part,130.208, the
State agency must:

1) Mark the article with the word “DETERMINED” in red ink on the face
or front of the article;

2) Indicate on the face or front of the article and any claim letter
submitted for the article which page or portion of the article is
determined to represent a trade secret; and

3) Mark every page or portion of the article that is determined to
represent a trade secret with the word “DETERMINED”.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.306 Transmission of Article Between State Agencies

Before transmitting any article that is claimed or determined to
represent a trade secret to another State agency, the State agency must
ensure that the article is marked under pursuant to Sections 130.302 and
130.304 of this Subpart and is clearly distinguished and segregated from
other transmitted materials.

(Source: Amended at 41 Ill. Reg. — , effective

Section 130.308 Public Access to Information Related to Article

a) A copy of the claim letter submitted under pursuant to Section
130.200(b) (1) of this Part will be open to public inspection.

b) When an article was determined to represent a trade secret before
January 1, 2001,2001 and no claim letter exists, the State agency must
prepare a statement that will be open to public inspection and that
names and briefly describes the article.

c) When a page or portion of an article is claimed or determined to
represent a trade secret, a copy of the article must be open to public
inspection, with the part or portion of the article that is claimed or
determined to represent a trade secret or that would lead to disclosure
of the trade secret deleted.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.310 Access to Claimed or Determined Article

a) The State agency must designate the State agency employees or
officers who are authorized to review articles that are claimed to
represent trade secrets for the purpose of making a determination under
pursuant to Section 130.208 of this Part.130.208.



b) Access to an article that is claimed or determined to represent a
trade secret must be limited to:

1) Employees or officers designated under pursuant to subsection (a)—
of this Scction;

2) Other employees, officers, or authorized representatives of the
State specifically authorized by the State agency to have access to the
article for the purpose of carrying out the Act or regulations
promulgated thereunder or when relevant to a proceeding or matter under
the Act; or

3) Employees, officers, or authorized representatives of the United
States who are specifically authorized by the State agency to have
access to the article for the purpose of carrying out federal
environmental statutes or regulations.

c) The State agency must maintain the following information with
regard to an article that is claimed or determined to represent a trade
secret:

1) A record of the number of copies held by the State agency;

2) A log of the location of all copies; and

3) A log of all persons who are authorized to review the article or

copies thcrcof.of the article.

(Source: Amended at 41 Ill. Reg. — , effective

____________

Section 130.312 Unauthorized Disclosure or Use of Article

a) The State agency must ensure that all persons who are authorized
to have access to an article that is claimed or determined to represent
a trade secret are given notice of the restrictions on disclosure and
use of the article contained in this Subpart.

b) No State agency officer, employee, or authorized representative
may disclose, except as authorized by this Subpart, or use for private
gain or advantage, any article that is claimed or determined to
represent a trade secret.

c) Each State agency officer, employee, or authorized representative
must take reasonable measures to safeguard an article that is claimed or
determined to represent a trade secret and to protect against disclosure

that is inconsistent with thcsc rulcsthis Part.

d) Each authorized representative of the State agency who is
furnished with access to an article that is claimed or determined to

represent a trade secret under pursuant to this Part must use or
disclose that information only as authorized by the contract or



agreement under which the person is authorized to represent the State
agency.

(Source: Amended at 41 Iii. Reg. — , effective

____________

Section 130.314 Limitation on Copying Article

No State agency officer, employee, or authorized representative of the
State or the United States may copy an article that is claimed or

determined to represent a trade secret under pursuant to this Part
except when authorized to do so by the State agency officer or employee
designated to review the article under pursuant to Section 130.312(a) of
this Subpart. All copies must be recorded and logged in accordance with
Section 130.312(c) of this Subpart.

(Source: Amended at 41 Ill. Reg. — , effective

SUBPART ID : NON- DI SCLOSABLE INFORMATION
OTHER THAN TRADE SECRETS

Section 130.404 Application for Non-Disclosure

a) Except as provided in subsection (c) (4) of this Scction, the
applicant must file a single copy of the following:

1) The article that is sought to be protected from disclosure; and

2) The application for non-disclosure.

li) When an entire article is sought to be protected from disclosure,
the applicant must mark the article with the words “NON-DISCLOSABLE
INFORMATION” in red ink on the face or front of the article.

c) When less than an entire article is sought to be protected from
disclosure, the applicant must:

1) Mark the article with the words “NON-DISCLOSABLE INFORMATION” in
red ink on the face or front of the article;

2) Indicate on the face or front of the article which page or portion
of the article is claimed to be non-disclosable information;

3) Mark every page or portion of the article sought to be protected

from disclosure with the words “NON-DISCLOSABLE INFORMATION”;-

4) File with the Clerk a second copy of the article that is markcd
pursuant to subscctions (c) (1) and (c) (2) of this Scction and from which
the page or portion sought to be protected from disclosure is deleted.



d) The applicant is not required to serve any other persons with the
article or the page or portion thereof for which the applicant seeks
protection from disclosure.

e) The application for non-disclosure must contain the following:

1) Identification of the particular non-disclosure category into
which the material that is sought to be protected from disclosure falls
(see 35 Ill. Adm. Code 101.202 for the definition of T!nondisclosable
information)

2) A concise statement of the reasons for requesting non-disclosure;

3) Data and information on the nature of the material that is sought
to be protected from disclosure, identification of the number and title
of all persons familiar with the data and information, and a statement
of how long the material has been protected from disclosure;

4) An affidavit verifying the facts set forth in the application for
non-disclosure that are not of record in the proceeding; and

5) A waiver of any decision deadline in accordance with Section

130.204 of this Part.130.204.

(Source: Amended at 41 Ill. Reg. —, effective

____________

Section 130.406 Public Insoection

=1_ The public cannot inspect material for which a non-disclosure
application is pending before the BoarcL

I If the Board determines that the material is not entitled to be
protected from disclosure. the public cannot inspect the material:

.1.) Until the time for appeal of the Board’s determination has
exoired; or

ILLINOIS REGISTER

21 If an appeal of the Board’s determination is filed. until the
Board receives official notification of a final order of a court with
prQer iurisdiction that does not reverse the Board’s determination and
that is not subject to further appeal.

POLLUTION CONTROL BOARD

i If the Board determines that the material is entitled to be
protected from disclosure. the Board will protect from public inspection
any page or portion of the material that the Board determined to be
non-disciosable information until the Board receives official
notification of a final order of a court with proper iurisdiction that
reverses the Board’s determination and that is not subiect to further
aooeal.



NOTICE OF PROPOSED AMENDMENTS
(Source: Amended at 41 Iii. Reg. effective
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58 130.404 Application for Non-Disclosure
59 130.406 Public Inspection
60 130.408 Board Order
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62 130.APPENDIX A Comparison ofFormer and Current Rules (Repealed)
63
64 AUTHORITY: Implementing Sections 7 and 7.1 ofthe Environmental Protection Act (Act)
65 [4 1 5 ILCS 5/7 and 7. 1 j and authorized by Sections 7, 7. 1 , 26, and 27 of the Act [4 1 5 ILCS 5/7,
66 7.1,26,27].
67
68 SOURCE: Subparts A, B, and C originally adopted in R8 1 -30 at 7 Ill. Reg. 1 6149, effective
69 November 23, 1 983 . Subpart D originally adopted in R88-5(A) at 1 3 Ill. Reg. 1 2055, effective
70 July 1 0, 1 989; old Part repealed, new Part adopted in ROO-20 at 25 Ill. Reg. 5 1 6, effective
71 January 1 , 2001 ; amended in R04-24 at 29 Ill. Reg. 8842, effective June 8, 2005 ; amended in
72 R14-21 at 39 Ill. Reg. 2408, effective January 27, 2015; amended in R17-1 8 at 41 Ill. Reg.
73

_______,

effective

______________

74
75 SUBPART A: GENERAL PROVISIONS
76
77 Section 130.100 Purpose and Applicability
78
79 a) Section 7(a) of the Act provides that alifiles, records, and data ofthe Illinois
80 Environmental Protection Agency, the Boarc and DNR shall be openfor
8 1 reasonable public inspection exceptfor information which constitutes a trade
82 secret; information privileged against introduction in judicialproceedings;
83 internal communications ofthe several agencies; and information concerning
84 secret manufacturingprocesses or confidential data submitted by any person
85 under the Act. [415 ILCS 5/7(a)]
86
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87 b) This Part establishes procedures to identify and protect trade secrets and other
88 non-disciosable information.
89
90 1) Subpart A ofthis Part sets forth general provisions that apply with respect
91 to both trade secrets and other non-disclosable information. References in
92 this Subpart to non-disclosable information other than trade secrets apply
93 only to proceedings before the Board.
94
95 2) Subparts B and C of this Part address only trade secrets. Those Subparts
96 apply to articles submitted or otherwise obtained by the Board, the Illinois
97 Environmental Protection Agency, or DNR.
98
99 3) Subpart D ofthis Part addresses only non-disclosable information other

100 than trade secrets. That Subpart applies only to filings of articles with the
101 Board.
102
103 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

104
105 Section 130.102 Additional Procedures
106
107 The Illinois Environmental Protection Agency and DNR each may adopt additional procedures
1 08 that are not inconsistent with this Part to protect articles that are claimed or determined to
1 09 represent a trade secret.
110
1 1 1 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

112
1 1 3 Section 130.104 Definitions and Severability
114
1 15 a) Definitions. for the purpose ofthis Part, “State agency” refers to the Board, the
1 1 6 Illinois Environmental Protection Agency, or DNR. Other words and terms have
1 17 the meanings set forth in 35 Ill. Adm. Code 101 .Subpart B, unless otherwise
1 1 8 provided or unless the context clearly indicates otherwise.
119
120 b) Severability. If any provision of this Part or its application to any person is
121 adjudged invalid, the adjudication does not affect the validity ofthis Part as a
122 whole or of any portion not adjudged invalid.
123
124 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

125
126 Section 130.110 Articles Containing Emission Data
127
128 a) All emission data reported to or otherwise obtained by the Illinois Environmental
129 Protection Agency, the Boardj or DNR in connection with any examination,
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130 inspection orproceeding under the Act shall be available to the public to the
1 3 1 extent required by thefederal Clean Air Act as amended [41 5 ILCS 5/7(c)].
132
133 b) For purposes ofthis Section, “emission data means:
134
1 3 5 1) The identity, amount, frequency, concentration, or other characteristics
136 (related to air quality) of any contaminant that:
137
1 3 8 A) Has been emitted from an emission unit;
139
140 B) Results from any emission by the emission unit;
141
142 C) Under an applicable standard or limitation, the emission unit was
143 authorized to emit; or
144
145 D) Is a combination of any of the items described in subsection
146 (b)(1)(A), (B), or (C) ofthis Section.
147
148 2) The name, address (or description of the location), and the nature of the
149 emission unit necessary to identify the emission unit, including a
1 50 description of the device, equipment, or operation constituting the
151 emission unit.
152
1 53 c) In addition to subsection (b) of this Section, information necessary to determine
1 54 or calculate emission data, including rate of operation, rate of production, rate of
155 raw material usage, or material balance, will be deemed to represent emission data
1 56 for the purposes of this Section if the information is contained in a permit to
I 57 ensure that the permit is practically enforceable.
158
1 59 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

160
161 Section 130.112 filings with the Board
162
1 63 A document containing information claimed or determined to be a trade secret or other non-
164 disclosable information underpursuant to this Part is prohibited from being filed electronically
165 with the Board and must instead be filed with the Board only in paper underpursuant to 35 Ill.
166 Adm. Code 101.302(h)(3). (See 35 Ill. Adm. Code 101.1010(b).)
167
168 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

169
170 SUBPART B: PROCEDURES FOR IDENTIFYING ARTICLES
171 THAT REPRESENT TRADE SECRETS
172
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216 Section 1 3 0.203 of this Subpart. The State agency may make the request when
217 the article is submitted or obtained, or at any later time.
218
21 9 b) The request under subsection (a) of this Section must be in writing. The State
220 agency must set forth in the request the reasoning for the request. Reasons for the
221 request may include the following:
222
223 1) The State agency has received or reasonably expects to receive a request
224 from the public to disclose the article;
225
226 2) The article is required to be available to the public in a proceeding before
227 the State agency;
228
229 3) Information within the article is required to be contained in a permit issued
230 by the State agency;
231

4) To facilitate public participation in a proceeding before the State agency;

234 5) A regulation requires that the State agency determine whether the article
235 represents a trade secret at the time that the article is submitted to or
236 obtained by the State agency; or
237
23 8 6) Determining the validity of the claim will facilitate the timely performance
239 of State agency responsibilities.
240
241 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

242
243 Section 130.202 Time Limit for Delayed Submission of Justification
244
245 a) Within 1 0 working days afier the date on which the owner of an article claimed to
246 represent a trade secret receives a State agency request for justification under
247 Section 1 30.201 of this Subpart, the owner must submit to the State agency a
248 statement ofjustification meeting the requirements of Section 130.203 of this
249 Subpart.
250
25 1 b) The State agency may extend the time period under subsection (a) of this Section
252 for a second period of 1 0 working days if, within the first 1 0 day period, the
253 owner ofthe article requests an extension and demonstrates that the extension is
254 necessary to complete the statement ofjustification.
255
256 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

257
258 Section 130.204 Waiver of Statutory Deadlines
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259
260 a) When the owner of an article seeking trade secret protection submits a statement
261 ofjustification under this Subpart to the State agency, the owner must
262 simultaneously submit to the State agency a waiver of any statutory deadline for
263 the State agency to decide the underlying proceeding or matter, such as a permit
264 application.
265
266 b) The waiver under subsection (a)-of this Section must extend the statutory deadline
267 for a period equal to the period by which the decision on the underlying
268 proceeding or matter is delayed due to any subsequent trade secret justification
269 and determination process plus 45 days.
270
271 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

272
273 Section 130.206 Deadline for State Agency Trade Secret Determination
274
275 a) The State agency must determine whether the article represents a trade secret
276 within 45 days after the date it receives a complete statement ofjustification as
277 prescribed in Section 130.203 ofthis Subpart.
278
279 b) The owner of an article seeking trade secret protection may extend the time period
280 for the State agency to determine whether the article represents a trade secret by
28 1 submitting to the State agency a waiver of the deadline for the State agency to
282 determine whether the article represents a trade secret.
283
284 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

285
286 Section 130.210 State Agency Actions Following a Negative Determination
287
288 a) Ifthe State agency determines that an article, or any page or portion thereof, does
289 not meet the standards specified in Section 130.208(a)(1) or (2) ofthis Subpart,
290 the State agency must deny the claim for trade secret protection for the article or
291 page or portion thereof, and must give written notice of the determination to the
292 owner of the article and any requester underpursuant to subsection (b) of this
293 Section.
294
295 b) Written notice that the State agency denied a claim for trade secret protection
296 must be given by certified mail, return receipt requested, and must contain the
297 following information:
298
299 1) A statement ofthe State agency’s reasoning for denying the claim;
300
301 2) A notification that the State agency determination may be reviewed
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underpursuant to Section 1 3 O.214of this Subpart; and

304 3) A notification that the State agency will cease protecting the article, or the
305 page or portion thereof, as a trade secret unless the State agency is served
306 with notice ofthe filing of a petition for review of the State agency’s
3 07 determination within 3 5 days after service of the notice of denial on the
308 owner and any requester.
309
3 1 0 c) If the State agency is served with notice of the filing of a petition for review of its
3 1 1 determination within 3 5 days afier service of the notice of denial on the owner
3 12 and any requester, the State agency must notify the requester of the action and
3 1 3 must continue to protect the article, or the page or portion thereof, underpursuant
3 14 to Subpart C of this Part until the State agency receives official notification of a
3 1 5 final order by a reviewing body with proper jurisdiction that does not reverse the
3 1 6 State agency determination and that is not subject to further appeal.
317
3 1 8 d) If the State agency does not receive the notification of a petition for review within
3 1 9 3 5 days after service ofthe notice of denial on the owner and any requester or
320 does receive official notification of a final, non-appealable action that does not
321 reverse the State agency determination, the article will not be protected
322 underpursuant to Subpart C of this Part and the State agency must so notify the
323 owner and any requester by certified mail, return receipt requested.
324
325 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

326
327 Section 130.212 State Agency Actions Following a Positive Determination
328
329 a) Ifthe State agency determines that an article, or any page or portion thereof,
330 meets the standards specified in subsection 130.208(a)(1) and (2) of this Subpart,
3 3 1 the State agency must grant the claim for trade secret protection for the article or
332 page or portion thereof, and must give written notice ofthe determination to the
3 3 3 owner of the article and any requester underpursuant to subsection (b) of this
334 Section.
335
3 36 b) Written notice of the granting of a claim for trade secret protection must be given
337 by certified mail, return receipt requested, and must contain the following
338 information:
339
340 1) A statement ofthe State agency’s reasoning for granting the claim;
341
342 2) A notification that the State agency determination may be reviewed

underpursuant to Section 1 30.214 of this Subpart; and
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345 3) A notification that the article, or the page or portion thereof, will be
346 protected underpursuant to Subpart C of this Part until the State agency
347 receives official notification of a final order by a reviewing body that
348 reverses the State agency determination and that is not subject to further
349 appeal.
350
35 1 c) The State agency must continue to protect an article, or the page or portion
352 thereof, for which trade secret protection has been granted underpursuant to
353 Subpart C ofthis Part until the State agency receives official notification ofa final
354 order by a reviewing body with properjurisdiction that reverses the State agency
355 determination and that is not subject to further appeal.
356

(Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

359 Section 130.214 Review of State Agency Trade Secret Determination
360
361 a) An owner or requester who is adversely affected by a final determination of the
362 Illinois Environmental Agency or DNR underpursuant to this Subpart may
363 petition the Board to review the final determination within 35 days after service of
364 the determination. Appeals to the Board will be underpursuant to 35 Ill. Adm.
365 Code l05.Subparts A and B.
366
367 b) An owner or requester who is adversely affected by a final determination of the
368 Board underpursuant to this Subpart may obtainjudicial review from the appellate
3 69 court by filing a petition for review underpursuant to Section 41 of the Act [415
370 ILCS 5/41].
371
372 c) If the State agency fails to make a final determination within the time limits
373 prescribed by this Subpart, the State agency must continue to protect the article as
374 set forth in Subpart C ofthis Part until the State agency issues a final
375 determination underpursuant to this Subpart.
376
377 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

378
379 Section 130.216 Effect of a Determination of Trade Secret Status on Other State Agencies
380
3 8 1 a) Except as provided in subsection (b) of this Section, a claim or determination by
3 82 one State agency that an article represents a trade secret made underpursuant to
383 this Subpart will apply to that same article when in the possession ofeither of the
3 84 other two agencies.
385
386 b) When an article described in subsection (a) ofthis Section is the subject of a
387 review before the Board underpursuant to Section 130.214(a) ofthis Subpart, the
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3 88 article will be treated as a trade secret only unless or until the Board determines
that the article does not representrespresent a trade secret.

391 (Source: Amended at 41 Iii. Reg.

_______,

effective

______________

392
393 Section 130.218 Status of Article Determined or Claimed to Represent a Trade Secret

Before January 1, 2001

3 96 a) Any article that was determined by a State agency before January 1 , 2001 to
397 represent a trade secret in accordance with State agency procedures adopted
398 underpursuant to the IAPA will be deemed to have been determined to represent a
399 trade secret for the purposes ofthis Part. The State agency must protect the article
400 in accordance with Subpart C ofthis Part.
401
402 b) If a State agency possesses an article that was claimed before January 1 , 2001 to
403 represent a trade secret and the State agency did not determine before January 1,
404 200 1 whether the article represents a trade secret in accordance with procedures
405 adopted underpursuant to the IAPA, the article is deemed to have been claimed to
406 represent a trade secret for the purposes of this Part. These claims are deemed
407 pending with unlimited waivers of any deadlines for decision.
408
409 (Source: Amended at 41 Iii. Reg.

______,

effective

_____________

410
41 1 Section 130.220 Extension of Deadlines to Participate in Proceedings
412
41 3 a) Upon the State agency’s finding that a person has satisfied the requirements of
414 subsection (b) of this Section, the State agency must extend any deadline for the
41 5 person to participate in the proceeding before the State agency until 1 0 days after
41 6 the State agency determines the trade secret status of the article.
417
41 8 b) The person seeking an extension to participate in a proceeding before the State
419 agency has the burden to demonstrate that the person will be adversely affected in
420 the proceeding due to the timing ofthe State agency’s trade secret determination,
421 that the person could not have avoided the resulting delay by making an earlier
422 request, and that the article is relevant to the proceeding.
423
424 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

425
426 SUBPART C: PROCEDURES FOR PROTECTING ARTICLES
427 THAT REPRESENT TRADE SECRETS
428
429 Section 130.300 Applicability
430
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43 1 Any article that is claimed or determined to represent a trade secret underpursuant to Subpart B
432 ofthis Part must be protected from unauthorized disclosure underpursuant to this Subpart.
433
434 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

435
436 Section 130.302 Owner’s Responsibility to Mark Article
437
43 8 a) When an entire article is claimed to represent a trade secret, the owner must mark
439 the article with the words “Trade Secret” in red ink on the face or front of the
440 article.
441
442 b) When less than an entire article is claimed to represent a trade secret, the owner
443 must:
444
445 1) Mark the article with the words ‘Trade Secret” in red ink on the face or
446 front ofthe article;
447
448 2) Indicate on the face or front of the article which page or portion of the
449 article is claimed to represent a trade secret;
450
45 1 3) Mark every page or portion of the article that is claimed to represent a
452 trade secret with the words “Trade Secret” and
453
454 4) Furnish the State agency with a second copy ofthe article that is marked
455 pursuant to subsections (b)(1) and (2) of this Section and from which the
456 page or portion ofthe article that is claimed to represent a trade secret is
457 deleted.
458
459 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

460
461 Section 130.304 State Agency’s Responsibility to Mark Article
462
463 a) When an entire article is determined to represent a trade secret underpursuant to
464 Section 130.208 ofthis Part, the State agency must mark the article with the word
465 “DETERMINED” in red ink on the face or front ofthe article and must also mark
466 any claim letter submitted for the article.
467
468 b) When less than an entire article is determined to represent a trade secret
469 underpursuant to Section 130.208 of this Part, the State agency must:
470
471 1) Mark the article with the word “DETERMINED” in red ink on the face or
472 front of the article;
A ‘7’
‘-f/i
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474 2) Indicate on the face or front of the article and any claim letter submitted
475 for the article which page or portion ofthe article is determined to
476 represent a trade secret; and
477
478 3) Mark every page or portion ofthe article that is determined to represent a
479 trade secret with the word “DETERMINED:’.
480
48 1 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________

482
483 Section 130.306 Transmission of Article Between State Agencies
484
485 Before transmitting any article that is claimed or determined to represent a trade secret to another
486 State agency, the State agency must ensure that the article is marked underpursuant to Sections
487 130.302 and 130.304 of this Subpart and is clearly distinguished and segregated from other
488 transmitted materials.
489
490 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

491
492 Section 130.308 Public Access to Information Related to Article
493
494 a) A copy ofthe claim letter submitted underpursuant to Section 130.200(b)(1) of
495 this Part will be open to public inspection.
496
497 b) When an article was determined to represent a trade secret before January 1,
498 2001 and no claim letter exists, the State agency must prepare a statement that
499 will be open to public inspection and that names and briefly describes the article.
500
501 c) When a page or portion of an article is claimed or determined to represent a trade
502 secret, a copy ofthe article must be open to public inspection, with the part or
503 portion ofthe article that is claimed or determined to represent a trade secret or
504 that would lead to disclosure ofthe trade secret deleted.
505
506 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

507
508 Section 130.310 Access to Claimed or Determined Article
509
5 1 0 a) The State agency must designate the State agency employees or officers who are
5 1 1 authorized to review articles that are claimed to represent trade secrets for the
5 12 purpose of making a determination underpursuant to Section 1 30.208 of this Part.
513
5 14 b) Access to an article that is claimed or determined to represent a trade secret must
5 1 5 be limited to:
516
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5 1 7 1) Employees or officers designated underpursuant to subsection (a) of this
518 Section;
519
520 2) Other employees, officers, or authorized representatives ofthe State
521 specifically authorized by the State agency to have access to the article for
522 the purpose of carrying out the Act or regulations promulgated thereunder
523 or when relevant to a proceeding or matter under the Act; or
524
525 3) Employees, officers, or authorized representatives ofthe United States
526 who are specifically authorized by the State agency to have access to the
527 article for the purpose of carrying out federal environmental statutes or
528 regulations.
529
530 c) The State agency must maintain the following information with regard to an
53 1 article that is claimed or determined to represent a trade secret:
532
533 1) A record ofthe number ofcopies held by the State agency;
534
535 2) A log ofthe location ofall copies; and
536
537 3) A log of all persons who are authorized to review the article or copies çf
538 the articlethereof.
539
540 (Source: Amended at 4 1 Ill. Reg.

_______,

effective

______________

541
542 Section 130.312 Unauthorized Disclosure or Use of Article
543
544 a) The State agency must ensure that all persons who are authorized to have access
545 to an article that is claimed or determined to represent a trade secret are given
546 notice of the restrictions on disclosure and use of the article contained in this
547 Subpart.
548
549 b) No State agency officer, employee, or authorized representative may disclose,
550 except as authorized by this Subpart, or use for private gain or advantage, any
5 5 1 article that is claimed or determined to represent a trade secret.
552
553 c) Each State agency officer, employee, or authorized representative must take
554 reasonable measures to safeguard an article that is claimed or determined to
555 represent a trade secret and to protect against disclosure that is inconsistent with
556 this Partthese rules.
557
558 d) Each authorized representative ofthe State agency who is furnished with access to
559 an article that is claimed or determined to represent a trade secret underpursuant
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560 o this Part must use or disclose that information only as authorized by the
561 contract or agreement under which the person is authorized to represent the State
562 agency.
563
564 (Source: Amended at 41 Iii. Reg.

_______,

effective

_____________

565
566 Section 130.314 Limitation on Copying Article
567
568 No State agency officer, employee, or authorized representative ofthe State or the United States
569 may copy an article that is claimed or determined to represent a trade secret underpursuant to this
570 Part except when authorized to do so by the State agency officer or employee designated to
571 review the article underpursuant to Section 130.312(a) ofthis Subpart. All copies must be
572 recorded and logged in accordance with Section 130.3 12(c) ofthis Subpart.
573
574 (Source: Amended at 41 Ill. Reg.

______,

effective

_____________

575
576 SUBPART D: NON-DISCLOSABLE INFORMATION
577 OTHER THAN TRADE SECRETS
578
579 Section 130.404 Application for Non-Disclosure
580
58 1 a) Except as provided in subsection (c)(4) of this Section, the applicant must file a

single copy ofthe following:

584 1) The article that is sought to be protected from disclosure; and
585
586 2) The application for non-disclosure.
587
588 b) When an entire article is sought to be protected from disclosure, the applicant
589 must mark the article with the words “NON-DISCLOSABLE INFORMATION”
590 in red ink on the face or front ofthe article.
59’
592 c) When less than an entire article is sought to be protected from disclosure, the
593 applicant must:
594
595 1) Mark the article with the words “NON-DISCLOSABLE
596 INFORMATION” in red ink on the face or front ofthe article;
597
598 2) Indicate on the face or front ofthe article which page or portion of the
599 article is claimed to be non-disclosable information;
600
601 3) Mark every page or portion ofthe article sought to be protected from
602 disclosure with the words “NON-DISCLOSABLE INFORMATION”
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603
604 4) file with the Clerk a second copy ofthe article that is marked pursuant to
605 subsections (c)(1) and (c)(2) ofthis Section and from which the page or
606 portion sought to be protected from disclosure is deleted.
607
608 d) The applicant is not required to serve any other persons with the article or the
609 page or portion thereof for which the applicant seeks protection from disclosure.
610
61 1 e) The application for non-disclosure must contain the following:
612
61 3 1) Identification of the particular non-disclosure category into which the
614 material that is sought to be protected from disclosure falls (see 35 Ill.
615 Adm. Code 101.202 for the definition of “non-disclosable information”);
616
61 7 2) A concise statement of the reasons for requesting non-disclosure;
618
619 3) Data and information on the nature ofthe material that is sought to be
620 protected from disclosure, identification of the number and title of all
62 1 persons familiar with the data and information, and a statement of how
622 long the material has been protected from disclosure;
623
624 4) An affidavit verifying the facts set forth in the application for non-
625 disclosure that are not of record in the proceeding; and
626
627 5) A waiver of any decision deadline in accordance with Section 1 30.204-of
628 this Part.
629
630 (Source: Amended at 41 Ill. Reg.

_______,

effective

______________

631
Section 130.406 Public Inspection

634 a) The public cannot inspect material for which a non-disclosure application is
635 pending before the Board.
636
637 b) Ifthe Board determines that the material is not entitled to be protected from
638 disclosure, the public cannot inspect the material:
639
640 1) Until the time for appeal ofthe Board’s determination has expired; or
641
642 2) If an appeal of the Board’s determination is filed, until the Board receives
643 official notification of a final order of a court with proper jurisdiction that
644 does not reverse the Board’s determination and that is not subject to
645 further appeal.
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646
647 c) Ifthe Board determines that the material is entitled to be protected from
648 disclosure, the Board will protect from publicpubic inspection any page or portion
649 ofthe material that the Board determined to be non-disciosable information until
650 the Board receives official notification of a final order of a court with proper
65 1 jurisdiction that reverses the Board’s determination and that is not subject to

further appeal.

654 (Source: Amended at 41 Ill. Reg.

_______,

effective

_____________


